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RECONCILING FREE WILL AND PREDICTABILITY



Competing Interests

Free Will

• Individual
• Free alienability and choice 
• Subjective intent of the parties

Predictability

• Societal
• Certainty in interpretation
• Consistency in outcome



Ambiguity

• “An uncertainty of meaning, as in a contractual term or statutory
provision.” BLACK’S LAW DICTIONARY (2nd pocket ed. 2001).

• When determining whether ambiguity exists in a deed, the question
is not whether the parties advance conflicting interpretations, but
whether or not those interpretations are both reasonable. Columbia
Gas Transmission Corp. v. New Ulm Gas, Ltd., 940 S.W.2d 587, 589
(Tex. 1996).



Extrinsic Evidence

“Evidence relating to a contract but not appearing on the face of the
contract because it comes from other sources, such as statements
between the parties or the circumstances surrounding the agreement.
Extrinsic evidence is usually not admissible to contradict or add to the
terms of an unambiguous document.” BLACK’S LAW DICTIONARY (2nd

pocket ed. 2001) (emphasis added).



Ambiguity and Extrinsic Evidence

• Common Misconception: Extrinsic Evidence is irrelevant when
interpreting an unambiguous instrument.

• Parol-Evidence Rule: “The principle that a writing
intended by the parties to be a final embodiment of
their agreement cannot be modified by evidence that
adds to, varies, or contradicts the writing.”

• Integration/merger.



Objective vs. Subjective Intent

• It is the general rule . . . that where an unambiguous writing
has been entered into between the parties, the Courts will
give effect to the intention of the parties as expressed or as
is apparent in the writing. In the usual case, the instrument
alone will be deemed to express the intention of the parties
for it is objective, not subjective, intent that controls. City of
Pinehurst v. Spooner Addition Water Co., 432 S.W.2d 515,
518 (Tex. 1968)

• Where a question relating to the construction of a contract is
presented . . . we are to take the wording of the instrument,
consider the same in the light of the surrounding
circumstances, and apply the pertinent rules of construction
thereto and thus settle the meaning of the contract. Id. at
519.



Objective vs. Subjective in Practice

The standard of interpretation of an integration, except where
it produces an ambiguous result, or is excluded by a rule of
law establishing a definite meaning, is the meaning that
would be attached to the integration by a reasonably
intelligent person acquainted with all operative usages and
knowing all the circumstances prior to and contemporaneous
with the making of the integration, other than oral statements
by the parties of what they intended it to mean. David E.
Pierce, Interpreting Oil and Gas Instruments, 1 Tex. J. Oil Gas &
Energy L 1, 19 (2006) (citation omitted).



Objective vs. Subjective in Practice

This is perhaps the best statement of the law as it in fact
operates in most jurisdictions today. It rejects a search for the
subjective intent of the parties (“statements by the parties of
what they intended it to mean”) in favor of objective intent
(“the meaning that would be attached to the integration by a
reasonably intelligent person”) as defined by the express
terms of the instrument plus objective evidence of the
context in which the instrument was created (“with all
operative usages and knowing all the circumstances prior to
and contemporaneous with the making of the integration”).
Id. at 19-20.



Historical Context in Interpretation

• The laws which subsist at the time and place of the
making of the contract and where it is to be performed .
. . enter into and form a part of it, as if they were
expressly referred to, or incorporated in its terms.
Winder Bros. v. Sterling, 118 Tex. 268, 12 S.W.2d 127
(1929) aff'd, 118 Tex. 268, 14 S.W.2d 802 (Tex. Comm'n
App. 1929) (emphasis added).

• **It is important to keep in mind that courts will not always
remember this in their interpretations.**



CANONS OF CONSTRUCTION



Canon

• “A rule or principal, especially one accepted as fundamental.” BLACK’S
LAW DICTIONARY (2nd pocket ed. 2001).

• Canons of construction are merely statements of judicial preference
for the resolution of a particular problem. They are based on
common human experience and are designed to achieve what the
court believes to be the “normal” result for the problem under
consideration. Thus, their purpose is not to ascertain the intent of
the parties to the transaction. Rather, it is to resolve a dispute when
it is otherwise impossible to ascertain the parties' intent. Bruce M.
Kramer, The Sisyphean Task of Interpreting Mineral Deeds and
Leases: An Encyclopedia of Canons of Construction, 24 Tex. Tech L.
Rev. 1, 4 (1993) (citation omitted).



Commonly Used and Misused Canons of Construction

• The “Greatest Estate” Canon

• The “Construe against the Grantor” Canon

• The “Construe against the Lessee” Canon

• The “Construe against the Drafter” Canon

• The “Four Corners” Canon

• The “Harmonizing” Canon

• The “Repugnant to the Grant” Canon

• The “General vs. Particular Language” Canon



Caution to the Uninitiated

• Kramer’s 2nd Law of Interpretive Dynamics: For nearly every canon of 
construction, there is an equal and opposite canon.



ELEMENTS OF THE MINERAL ESTATE



QUESTION:

•Would you rather own a ½ mineral interest
or a ½ royalty interest?



Bundle of Sticks or Mineral Bug



Appendages of the Mineral Bug

• Altman v. Blake, 712 S.W.2d 117, 118 (Tex. 1986).

• 1: the right to lease (the executive right)

• 2: the right to develop (the right of ingress and egress)
• Correlative right, which generally passes with executive right
• See French v. Chevron U.S.A. Inc., 896 S.W.2d 795, 797 n.1 (Tex. 1995).

• 3: the right to receive bonus payments

• 4: the right to receive delay rentals

• 5: the right to receive royalty payments



IS IT A MINERAL OR ROYALTY?



Instrument Titles vs. Labeling Language

• When analyzing conveyance instruments, courts give virtually no
weight to the title of the instrument.

• Strange Double Standard?

• Mineral Label: “…in and under…”

• Royalty Label: “…produced and saved…”



Dicing up the Mineral Bug

When analyzing the instrument, make a chart of which interests will pass or be reserved
by its operation:

• To Grantor:
• ½ Minerals (no exec right)
• ½ Bonus
• ½ Delay Rentals
• ½ of Royalty

= Undivided ½ NEMI

• To Grantee:
• ½ Minerals (all exec right)
• ½ Bonus
• ½ Delay Rentals
• ½ Royalty
• Ingress/Egress (passed with 

executive right)

= Undivided ½ Exec. Min. Int. (?) 



Watkins v. Slaughter, 189 S.W.2d 699 (Tex.1945).

Together with a 15/16 interest in and to all the oil, gas and other
minerals…and the grantor retains title to a 1/16 interest in and to all of
the oil, gas and other minerals in and under and that may be produced
from said land; but it is distinctly agreed and understood that the
grantor… shall not receive any part of the money rental paid on any
future lease; and the grantee…shall have authority to lease said land
and receive the cash bonus and rental; and the grantor…shall receive
the royalty retained herein only from actual production of oil, gas or
other minerals on said land. Id. at 699 (Emphasis added).



Watkins v. Slaughter

• Issue: What was reserved? 1/16 Royalty or Mineral Interest? (i.e. Is
Grantor entitled to 1/16 or 1/128 royalty under current lease?)

• Held: 1/16 Royalty Interest.

• The Court focused on the “royalty” label and the recital that said
royalty would come from “actual production.”



Watkins v. Slaughter

• The Court noted that if the word “royalty” had been used in the first
sentence (e.g. “grantor retains title to a 1/16 royalty interest”), then
there could be no argument that the interest reserved was only a fee
interest.

• Note the power of the “royalty” label to overcome the standard
mineral label when present, as well as the weight the court gives to
each clause of the reservation.



Altman v. Blake, 712 S.W.2d 117 (Tex. 1986).

• [Grantor] does hereby grant. . .Convey. . .unto. . . Grantee. . .an
undivided 1/16 interest in and to all of the oil, gas and other minerals
in and under and that may be produced. Id. at 117 (emphasis added).

• But [Grantee] does not participate in any rentals or leases. . . together
with the rights of ingress and egress at all times for the purpose of
mining, drilling, exploring, operating and developing. Id (second
emphasis added).



Altman v. Blake

• Issue: What was conveyed? 1/16 Royalty or Mineral Interest? (i.e. Is
Grantee entitled to 1/16 or 1/128 royalty under current lease?)

• Grantee argued that the interest was stripped down to only a royalty.
The Court was not convinced.

• Held: 1/16 Mineral Interest conveyed.

• The Court distinguishes from Watkins v. Slaughter: There’s no royalty
label here, unlike the deed in Watkins that unequivocally stated that
the grantor should “receive the royalty retained herein only from
actual production.”



French v. Chevron U.S.A. Inc., 896 S.W.2d 795 
(Tex. 1995).

[I, Grantor] do grant…convey…unto [Grantee], an undivided Fifty
(50) acre interest, being an undivided 1/656.17th interest in and to
all of the oil, gas and other minerals, in, under and that may be
produced from the following described lands. Id. at 796 (emphasis
added).

It is understood and agreed that this conveyance is a royalty interest
only, and that neither the Grantee, nor his heirs or assigns shall ever
have any interest in the delay or other rentals or any revenues or
monies received or derived from the leasing of said lands present or
future…or the renewal or extension of any lease or leases now on
said lands... Neither the Grantee herein nor his heirs or assigns shall
ever have any control over the leasing…or the renewal or extending
of any lease thereon or for the making of any lease contract to
develop…which is hereby specifically reserved in the Grantor. Id. at
796 (emphasis added).



French v. Chevron

• Issue: What was conveyed? 1/656.17 Royalty or Mineral Interest?

• Held: 1/656.17 Mineral Interest.

• The Court considered the clause’s stripping away mineral attributes
as better describing the type of mineral interest being conveyed;
namely, one without any of the attributes of a mineral interest other
than a percentage of lessor royalty.

• “[W]hen a deed conveys a royalty interest by the mechanism of
granting a fractional mineral estate followed by reservations, what is
conveyed is a fraction of royalty, not a fixed fraction of total
production royalty.” Id. at 798.



French Question

• Did the French Court rule correctly?

• Unlike Altman, the Deed in French not only used a “Royalty” label,
which should have overridden the conflicting mineral label; but also
effectively stripped away every appendage of the mineral bug other
than the right to receive royalty.

• Lesson: When trying to describe a royalty interest, describe the
interest accurately once. Do not attempt to further describe the
interest by reference to what it is not.



Temple-Inland Forest Products Corp. v. Henderson Family 
P'ship, Ltd., 958 S.W.2d 183 (Tex. 1997).

“In respect to the undivided 1/16 part of and interest in the oil, gas
and other minerals retained and reserved by the Grantor…it is
understood and agreed that said 1/16 interest is and shall always be a
royalty interest, and shall not be charged with any of the costs which
the Grantee may incur in [production]; and…the Grantor's 1/16 royalty
interest above referred to shall be delivered free of cost. It is expressly
understood that…all drilling operations and development for oil, gas
and other minerals…shall be solely at the Grantee's option and
election. [G]rantor shall not be required to join in or ratify any oil and
gas mining lease. [G]rantor shall be entitled to none of the bonus
money therefor and to no part of the delay rentals.” Id. at 184.



Temple-Inland v. Henderson

• Issue: What was reserved? 1/16 Royalty or Mineral Interest?

• Held: 1/16 Royalty Interest.

• The word “royalty” is used no less than six times in each deed, and the
interest retained is free of the costs of drilling and production. Id. at 186.

• The phrase “from actual production” is not necessary to reserve a royalty
interest. This misconstrues our decisions. We have never required that any
particular word or phrase be used. The interest conveyed or reserved is to be
determined from all the provisions of the instrument. Id.



Temple-Inland v. Henderson

• The Court confirmed that French did not overrule Watkins and
Altman, but merely distinguished between the wording of the
interests conveyed in each case.

• **Note: This case discusses the distinctions between conveyances
describing Royalty Acres and Mineral Acres. See Patrick H. Martin and
Bruce M. Kramer, Williams & Meyers, Oil and Gas Law, §320.3
(LexisNexis Matthew Bender 2011), for a discussion of distinctions
and disagreements on the issue.**



Watkins and Temple-Inland: Who Owns the Missing 
1/16 Mineral Interest?

Note that the Deeds in both Watkins and Temple-Inland granted 15/16
interests in the oil, gas and other minerals, reserving what were
determined to be 1/16 royalty interests. What about the other 1/16 of
the minerals?

The Deed in Watkins contains language referring to the Grantee having
authority to lease the land; and the Deeds in Temple-Inland contain
language referring to the Grantee incurring costs and executing leases
covering the reserved interest. Further, the “Greatest Estate” Canon
would seem to have the interest pass to the respective Grantees. See
Laura H. Burney, Interpreting Mineral and Royalty Deeds: The Legacy of
the One-Eighth Royalty and Other Stories, 33 St. Mary's L.J. 1 (2001).



FRACTIONAL OR FRACTION OF ROYALTY?



What is the Difference?

• Fractional:

• Fractional amount stated in the 
instrument

• Remains constant regardless of 
negotiated lease royalty

• Fraction of:

• Fractional share of lessor royalty

• Not fixed, but instead floats as a 
proportionate share of lessor 
royalty



Gavenda v. Strata Energy, Inc. 705 S.W.2d 690 (Tex. 1986).

“PROVIDED, HOWEVER, the Grantors herein except from this
conveyance and reserve unto themselves, their heirs and assigns, for a
period of fifteen (15) years from the date of this conveyance, an
undivided one-half (½) non-participating royalty of all of the oil and gas
in, to and under that produced from the hereinabove described tract
of land. Said interest hereby reserved is a non-participating royalty and
shall not participate in the bonuses paid for any oil and/or gas lease
covering said land, nor shall the Grantors participate in the rentals
which may be paid under and pursuant to the terms of any lease with
reference to said land (emphasis added).”



The Practical Difference

• If “fraction of,” the client owes the NPRI owner 1/2 of the 1/8 lessor
royalty

• If fractional, the client owes the NPRI owner 1/2 of production
• Fifty cents on the dollar.

• Held: Fixed 1/2 NPRI.

• **Recognizing the difference can alleviate potential headaches of
both clients and malpractice carriers**



U.S. Shale Energy II, LLC v. Laborde Props., L.P., 551 
S.W.3d 148 (Tex. 2018)

• There is reserved and excepted from this conveyance unto the
grantors herein, their heirs and assigns, an undivided one-half (1/2)
interest in and to the Oil Royalty, Gas Royalty and Royalty in other
Minerals in and under or that may be produced or mined from the
above described premises, the same being equal to one-sixteenth
(1/16) of the production. This reservation is what is generally termed
a non-participating Royalty Reservation . . . .

• Note: The record contains no evidence that a lease was in effect
when the deed was executed



U.S. Shale Energy II, LLC

• Issue: What was reserved? Floating 1/2 or fixed 1/16?
• New lease is for 1/5 = 1/10

• Held: Floating 1/2 Royalty Interest.



U.S. Shale Energy II, LLC

• Majority: This is the only way to harmonize both clauses.

• Dissent: The deed doesn’t expressly state an intent to float.

• Majority: So what? Rules of construction do not require enunciation
of the obvious. Again, interpreting the deed to reserve a floating
royalty interest harmonizes both clauses of the reservation, while the
dissent's view would render the first clause meaningless when the
applicable lease agreement provides for any royalty other than 1/8.



Fractional Royalty Examples

• “a one-fourth royalty in all oil, gas and other minerals in and under and
hereafter produced”

• “a fee royalty of 1/32 of the oil and gas”

• “an undivided one-sixteenth royalty interest of any oil, gas or minerals that
may hereafter be produced”

• “one-half of the one-eighth royalty interest”

• “an undivided 1/24 of all the oil, gas and other minerals produced, saved,
and made available for market”

• “1% royalty of all the oil and gas produced and saved”



Fraction of Royalty Examples

• “1/16 of all oil royalty”

• “The undivided 2/3 of all royalties”

• “One-half interest in all royalties received from any oil and gas
leases”

• “An undivided one-half interest in and to all of the royalty”
• COMPARE TO GAVENDA

• “One-half of one-eighth of the oil, gas and other mineral royalty that
may be produced”



THE ESTATE MISCONCEPTION: CARUTHERS
AND THE “THREE GRANT” LEGACY



Caruthers v. Leonard, 254 S.W. 779 (Tex. Comm'n App. 
1923, judgm't adopted).

Commission held that Grantee of undivided ½ mineral interest made
subject to the terms of an oil and gas lease did not acquire the right to
an undivided ½ of delay rentals under the lease; only the right of
reverter.

This resulted in the proliferation for decades of what are referred to as
“Three Grant” Deed Forms. In order to describe the interests intended
to be conveyed, these forms include a “Granting” Clause, a “Subject
to” Clause, and a “Future Leases” Clause. Some such deeds also
include an “Intent” Clause.



Caruthers: Short Life Span, Huge Impact

The Caruthers decision was very short lived. The Supreme Court in
Hager v. Stakes stated that it had not adopted the Caruthers opinion
other than to adopt the view as to the judgment made in the case. 294
S.W. 835, 838 (Tex. 1927). Note, however, this case did not overrule
Caruthers.

The Court finally held the decision in Caruthers to be erroneous, going
so far to state that it had expressly overruled Caruthers by Hager.
Harris v. Currie, 176 S.W.2d 302, 306 (Tex. 1943).



Garrett v. Dils Co., 299 S.W.2d 904 (Tex. 
1957).

• [Grantors]…do grant…convey…unto the said Grantee an
undivided 1/64 interest in and to all of the oil, gas and other
minerals in and under, and that may be produced…

• Said land being now under an oil and gas lease…this sale is
made subject to the terms of said lease, but covers and
includes 1/8 of all of the oil royalty, and gas rental or royalty
due…under the terms of said lease.

• …and in event that the above described lease for any reason
becomes cancelled or forfeited…an undivided 1/8 of the
lease interest and all future rentals on said land for oil, gas
and other mineral privileges shall be owned by said Grantee,
he owning 1/8 of 1/8 of all oil, gas, and other minerals…with
1/8 interest in all future rents. Id. at 904-05 (emphasis
added).



Garrett v. Dils Co.

• At time of Deed, tract was subject to existing lease, which
subsequently expired.

• Issue: To what royalty is the Grantee entitled under subsequent lease
(future lease at time of Deed)?

• Held: Grantee entitled to 1/8 of the 1/8 royalty under subsequent
lease.



Garrett v. Dils Co.

• The Court took judicial notice of the fact that the usual royalty
provided in mineral leases is 1/8 when interpreting this unambiguous
Deed. Id. at 907 (emphasis added).

• The Court weighed the four corners of the Deed, acknowledged the
estate misconception, and held that it granted a single estate (1/8
mineral interest).

• The Court also utilized the “Greatest Estate” and “Construe against
the Grantor” Canons.



Alford v. Krum, 671 S.W.2d 870 (Tex. 1984).

• [Grantors]…do grant…convey…unto [Grantee] the following to-wit:
1/2 of the 1/8 interest in and to all of the oil, gas and other
minerals in and under and that may be produced …

• And said…lands being now under an oil and gas lease…it is
understood and agreed that this sale is made subject to said lease,
but covers and includes 1/16 of all the oil royalty and gas rental or
royalty due and to be paid under…said lease.

• [n]one of the money rentals which may be paid…under the terms
of said lease is to be paid to [Grantee]. [I]n the event that the said
above described lease for any reason becomes cancelled or
forfeited…the lease interests and all future rentals…be owned
jointly by [Grantor] and [Grantee] each owning a 1/2 interest in all
oil, gas and other minerals in and upon said land, together with
1/2 interest in all future rents. Id. at 871.



Alford v. Krum

• Issue: What is the quantum of the permanent mineral estate
intended to be conveyed?

• Held: The Deed conveyed a 1/16 Mineral Interest.

• The Court turned a blind eye to precedent and utilized the
“Repugnant to the Grant” Canon to ignore entirety of the Deed other
than the granting clause.



Alford v. Krum: Justice Pope’s Dissent

• If the Grantors intended the final clause to be a
restatement of what was already conveyed, why was it
needed or inserted at all?

• If the last clause were merely redundant and
unnecessary, why did the first clause reserve all rentals
to the grantors but change the grant to 1/2 of the
rentals upon reversion? Further, wouldn’t 1/2 of the
rentals logically follow from a grant of one-half of the
minerals.

• **Note: See Justice Pope’s “Two-Grant” Theory argument.**



Alford v. Krum Questions

• Question 1: Did this case favor “Free Will” or
“Predictability”?

• Question 2: Keeping in mind that the Deed at issue
was drafted in 1929, did the Court take into account
its legal and historical context?



Luckel v. White, 819 S.W.2d 459 (Tex. 1991).

• [Grantor conveys] an undivided 1/32 royalty interest in
and to the following described property...

• It is understood that said premises are now under
lease…and that the grantee herein shall receive no part
of the rentals as provided for under said lease, but shall
receive 1/4 of any and all royalties paid under…said
lease.

• [G]rantor herein reserved [sic] the right upon expiration
of the present term of the lease…to make other and
additional leases...and the grantee shall be bound by
the terms of any such leases...[and] shall be entitled to
1/4 of any and all royalties reserved under said leases.
Id. at 461.



Luckel v. White

• Issue: What type of Royalty Interest was conveyed? (i.e. Is Grantee
entitled to a fixed 1/32 Royalty or a floating 1/4 Royalty?)

• Held: The Deed conveyed a floating 1/4 Royalty Interest.

• The Court overruled Alford as having failed to properly harmonize the
provisions under the “Four Corners” Canon and erroneously applying
the “Repugnant to the Grant” Canon in disregard to the future lease
clause in its subject deed. Id. at 465.



Van Dyke v. Navigator Grp., No. 11-18-00050-CV,
2020 Tex. App. LEXIS 10448 (Tex. App.—Eastland
Dec. 31, 2020)

• It is understood and agreed that one-half of one-
eighth of all minerals and mineral rights in said land
are reserved in [Grantors] and are not conveyed
herein.



Van Dyke v. Navigator Grp.

• Issue: Was this a reservation of 1/2 or 1/16 mineral interest?

• Held: 1/16 mineral interest reserved.

• Although surrounding circumstances may inform meaning, we may not use
surrounding facts and circumstances to "make the language say what it
unambiguously does not say or to show that the parties probably meant, or
could have meant, something other than what their agreement stated.“

• The application of the estate misconception theory is not new to oil and gas
jurisprudence in the State of Texas. Rather, we believe that what would be
new to oil and gas jurisprudence in the State of Texas would be to apply the
theory to construe a reservation in which clear language is employed and in
which there is an absence of contradictory fractions or terms.



DOUBLE AND RESTATED FRACTIONS: 
TO INTERPRET OR MULTIPLY?



Harriss v. Ritter, 279 S.W.2d 845 (Tex. 1955).

Grantors conveyed tract with the following reservation:

It is understood and agreed that the grantors herein reserve and
except…1/2 of 1/8 of the oil, gas and other mineral royalty that may be
produced from said land, and further reserve and except…1/2 of any
bonuses or rentals that may be paid under the terms of any mineral
lease for a period of ten years, but giving to the grantee herein, his
heirs and assigns, the full and exclusive right to execute…leases. Id. at
846 (emphasis added).



Harriss v. Ritter

• Issue 1: Did the term apply to the royalty reservation?

• Held: No. Grantor reserved a Perpetual Royalty Interest. Punctuation
does not control, but does assist in interpretation.

• Issue 2: What type of Royalty Interest was reserved?

• Held: The Grantor reserved a floating 1/16 Royalty Interest.
• “[T]he reservation plainly disclosed that the parties intended to reserve and

except from the conveyance 1/16th of the oil, gas and other mineral royalty.”
Id. at 847. The reservation is susceptible of but one interpretation. Id.



Range Res. Corp. v. Bradshaw, 266 S.W.3d 490 (Tex. 
App. – Fort Worth 2008, pet. denied).

• Grantors herein reserve…an undivided 1/2 Royalty (Being equal to
not less than an undivided 1/16) of all the oil, gas and/or other
minerals in, to, and under or that may be produced. Id. at 493.

• Grantee…shall have the right to lease said land…all such leases shall
provide for Royalty of not less than 1/8. Id. at 494.

• Grantors…shall receive not less than 1/16 portion (being equal to 1/2
of the customary 1/8 Royalty) of the entire gross production. Id.



Range Res. Corp. v. Bradshaw

• Issue: Did the Grantor reserve a floating 1/2 or fixed 1/16 Royalty
Interest?

• Held: A floating 1/2 Royalty Interest was reserved.

• Construing the deeds as a whole, and harmonizing all parts to give
effect to the parties' intent, we determine that a “fraction of royalty”
was conveyed. Id. at 496.



Hudspeth v. Berry, 2010 WL 2813408 (Or. A.G. July 15, 
2010).

There is…reserved…for the benefit of J.H.…and [sic] undivided 1/40
royalty interest (being 1/5 of 1/8) and for the benefit of R.C.…an
undivided 1/40 royalty interest (being 1/5 of 1/8)....But the grantee
herein, his heirs or assigns…are hereby expressly authorized to lease
the said land…but in any such lease or leases, there shall be reserved
the usual 1/8 royalty of which 1/8 J.H. shall be entitled to and receive
1/5th, and R.C. shall be entitled to and receive 1/5th.



Hudspeth v. Berry

• Issue: Did the Grantors reserve floating 1/5 or fixed 1/40 Royalty
Interests?

• Held: The 1943 Deed reserved two fixed 1/40th Royalty Interests.

• Despite the Grantors’ very reasonable arguments, the appellate court
held that the 1943 Deed did not contain any conflicting fractions;
Luckel, Concord, and the “usual 1/8” meaning were inapplicable; and
the “plain meaning” doctrine required multiplication, not
interpretation.



Graham v. Prochaska, 429 S.W.3d 650, 659 (Tex. 
App.—San Antonio 2013, pet. denied).

• There is reserved unto [Grantor]…1/2 of the 1/8 royalty to be
provided in any and all leases…same being equal to 1/16 of all oil, gas
and other minerals…free and clear of costs of production except
taxes; PROVIDED…Grantees…shall have exclusive right…to
make…mineral leases. This reservation is burdened with paying the
two outstanding mineral royalty reservations, each of 1/4 of 1/8
royalty, reserved by [Company A] and [Company B] in the Deed
Records of [Toeppich County] (19/82; 20/12 DR). And this
reservation shall become effective to the extent that one or both of
said outstanding reservations become terminated. It being the intent
of the parties…that [Grantor] shall be vested with 1/2 of 1/8
royalty…and the reservation…shall relate to and cover only 1/2 of 1/8
royalty interest previously reserved (emphasis added).



Interpretation of the 1950 Reservation

• Issue: Did the Grantor reserve a floating 1/2 or fixed 1/16 Royalty
Interest?

• Lance’s Opinion: “Completely unambiguous.” Grantors reserved a
floating 1/2 Royalty Interest. What reasonable party would reserve a
fixed 1/16 royalty but burden themselves with paying a floating 1/2
of any future lessor royalty?

• Holding: FLOATING ½ NPRI



Hysaw v. Dawkins, 483 S.W.3d 1 (Tex. 2016).

• Fixed or Floating interpretation of a Will

• “The ties that bind surely wither through the ages, and even more so
when market influences increase the economic stakes, as they have
in the present case.” – Justice Guzman

• Ethel dies and devises each of her three children fee simple in three
tracts, subject to the following three clauses:



• That each of my children shall have and hold an undivided one-third
(1/3) of an undivided one-eighth (1/8) of all oil, gas or other
minerals in or under or that may be produced from any of said lands,
the same being a non-participating royalty interest; . . . . (Emphases
added.)

• [T]hat is to say, that . . . [the named child] shall not participate in any
of the bonus or rentals to keep any lease or leases in force; that it
shall not be necessary for the said [named child] to execute any oil,
gas or mineral lease over the lands of [the siblings], and that it shall
not be necessary for [the named child] to obtain the consent either
orally or written of the said [siblings], to lease any portion of said
land so willed to [the named child] for oil, gas or other minerals, but
that the said [named child] shall receive one-third of one-eighth
royalty, provided there is no royalty sold or conveyed by me covering
the lands so willed to [the child], . . . . (Emphases added.)

• [A]nd should there be any royalty sold during my lifetime then [the
three children], shall each receive one-third of the remainder of the
unsold royalty. (Emphases added.)



Hysaw v. Dawkins

• Issue: Fixed or Floating?
• A mechanically applied, mathematical approach is appealing because it provides a

bright line for resolving the double-fraction problem and, thus, certainty. BUT…
• Variety of outcome should be expected because written instruments must be

interpreted in light of the parties’ intent as expressed in the entire document.

• Held: Ethel's will devised to each child 1/3 of any and all royalty interest on
all the devised land tracts.

• “The only plausible construction supported by a holistic reading of the will is
that Ethel used "one-eighth royalty" as shorthand for the entire royalty
interest a lessor could retain under a mineral lease, anticipated the siblings
would share that royalty equally, and intended proportional equalization of
any royalty remaining following an inter vivos transaction.”



CONCORD AND “TWO-GRANT” THEORY



“Two-Grant” Theory

• Two-Grant Theory is theory of deed construction resulting from the
post-Caruthers deed forms and the “estate misconception.” It has
evolved along two different routes:

• The effective simultaneous conveyance of differing mineral and royalty
interests by one instrument

• The present grant of one quantum of interest, which later expands to a
greater interest (i.e. after the termination of a presently existing lease by
operation of the future lease clause)

• CRITIQUES: 1) The parties hardly ever intend to convey separate interests. 2)
It views clauses in isolation.



“Two-Grant” Theory

• Notable Two-Grant Cases:
• Hoffman v. Magnolia Petroleum Co., 273 S.W. 828, 830 (Tex. Comm'n App.

1925, judgm’t adopted).
• Richardson v. Hart, 185 S.W.2d 563 (Tex. 1945).
• Benge v. Scharbauer, 259 S.W.2d 166 (Tex. 1953).
• Woods v. Sims, 273 S.W.2d 617 (Tex. 1954).

• Excellent Article concerning and critiquing:
• Laura H. Burney, The Regrettable Rebirth of the Two-Grant Doctrine in Texas

Deed Construction, 34 S. Tex. L. Rev. 73 (1993).



Concord Oil Co. v. Pennzoil Exploration & Prod. Co., 
966 S.W.2d 451 (Tex. 1998).

• I, [Grantor]...Grant…and Convey unto [Grantee]...an
undivided 1/96 interest in and to all of the oil, gas and other
minerals in and under, and that may be produced from…

• While the estate hereby conveyed does not depend upon
the validity thereof, neither shall it be affected by the
termination thereof, this conveyance is made subject to the
terms of any valid subsisting oil, gas and/or mineral lease or
mineral lease or leases on above described land or any part
thereof, but covers and includes 1/12 of all rentals and
royalty of every kind and character that may be payable by
the terms of such lease or leases insofar as the same pertain
to the above described land, or any part thereof. Id. at 453
(emphasis added).



Concord v. Pennzoil

• Issue 1: How many estates were conveyed?

• Held: The Deed conveyed a single estate.
• The plurality relied on the singular use of the word estate. It further noted

that, when construing the clauses, a 1/96 Mineral Interest would not “cover
and include 1/12 of all rentals and royalties.” Id. at 457.

• Appellate court erred in holding a conveyance of a 1/96 mineral interest in
addition to a 1/12 interest in rentals and royalties.



Concord v. Pennzoil

• Issue 2: Did the Deed convey a mineral interest or just interests in
rents and royalties?

• Held: The Deed conveyed a 1/12 interest in any rights under the
existing lease, as well as the possibility of reverter of a 1/12 interest
in the mineral estate.

• The plurality took judicial notice of the fact that the Grantor had acquired a
1/12 interest by previous conveyance, as well as the “estate misconception.”
It also noted that two grants would result in an over-conveyance (1/96
+1/12=9/96>8/96).



Concord v. Pennzoil Notes

• “Bright-line tests that focus only on the predominance of one clause
over another or that strictly construe each provision in a conveyance
as a separate, independent grant, or that choose the larger of
conflicting fractions are arbitrary.” Id. at 460. “The principles set out
in Luckel and the approach taken in Garrett are designed to give
effect to the intent of the parties as actually expressed within the
four corners of the conveyance and to harmonize provisions that
appear to conflict.” Id. at 460-61.



Concord v. Pennzoil Notes

• Note that this is only a plurality opinion. The dissent concurred with
the appellate court holding of a two-grant conveyance.

• Guidance: Absent express language in an instrument providing for
two separate grants, do not assume a two-grant conveyance. Be
aware of the existence of two-grant theory, just like you are aware of
the lingering possibility of repugnancy to the grant.



DUHIG: WHO NEEDS RECORDING
STATUTES ANYWAY?



Duhig v. Peavy-Moore Lumber Co., 144 
S.W.2d 878 (Tex. 1940).

• It is a general rule, supported by many authorities, that a deed
purporting to convey a fee simple or a lesser definite estate in land
and containing covenants of general warranty of title or of ownership
will operate to estop the grantor from asserting an after-acquired
title or interest in the land, or the estate which the deed purports to
convey, as against the grantee and those claiming under him.



Example:

• A owns Blackacre, subject to an outstanding undivided one-half (1/2)
mineral reservation in a prior recorded deed.

• A conveys Blackacre to B, reserving an undivided one-half (1/2)
interest in the oil and gas. The deed does not reference the
outstanding interest.

• Result: B is made whole as to the undivided one-half (1/2) interest B
would have expected based upon the deed (and not based upon
what B should have expected had B looked at the deed records).

• THE KEY IS THE EXPECTATION OF THE GRANTEE BASED SOLELY ON
THE DEED BY WHICH THE GRANTEE TOOK TITLE.



Exceptions to Duhig

• Duhig does not apply to quitclaim deeds.

• Duhig generally does not apply to oil and gas leases.

• Duhig may not apply in the event of ACTUAL NOTICE.
• Question of fact outside record title.

• Duhig will not apply to interests specifically excepted from a grant.

• Duhig will not apply if deed contains a general exception as to all 
reservations/severances of record.



MISCELLANEOUS INTERPRETATION CONSIDERATIONS



Who’s Burdened by the NPRI?



Wenske v. Ealy, 521 S.W.3d 791 (Tex. 2017)

• Reservations from Conveyance:
• For Grantor and Grantor's heirs, successors, and assigns forever, a reservation of

an undivided 3/8ths of all oil, gas, and other minerals in and under and that may
be produced from the Property. If the mineral estate is subject to existing
production or an existing lease, the production, the lease, and the benefits from it
are allocated in proportion to ownership in the mineral estate.

• Exceptions to Conveyance and Warranty:
• Undivided one-fourth (1/4) interest in all of the oil, gas and other minerals in and

under the herein described property, reserved by Marian Vyvjala, et al for a term
of twenty-five (25) years…

• Grantor, for the Consideration and subject to the Reservations from
Conveyance and the Exceptions to Conveyance and Warranty, grants, sells,
and conveys to Grantee the Property



Wenske

• Issue: Who is burdened by the outstanding NPRI? Grantor or Grantee?

• Held: The only reasonable reading of the deed results in the Wenskes and
Ealys bearing the Vyvjala NPRI burden in shares proportionate to their
fractional interests in the minerals.

• “To be clear, we do not hold that all conveyances of a fractional mineral
interest subject to an outstanding NPRI will, by default, result in the various
fractional-interest owners being proportionately responsible for satisfying
the NPRI. Analytically, our holding is just the opposite. In construing an
unambiguous deed, the parties' intent—determined by a careful and
detailed examination of the document in its entirety—is paramount. Rigid,
mechanical, arbitrary, and arcane rules, which at one time offered certainty
at the expense of effectuating intent, are relics of a bygone era. We disfavor
their use.”



The Lands Described or Conveyed?

Where a fraction designated in a deed is stated to be a mineral interest
in land described in the deed, the fraction is to be calculated upon the
entire mineral interest; conversely, where a fraction designated in a
reservation clause is stated to be a mineral interest in land conveyed
by the deed, the fraction is to be calculated upon the grantor's
fractional mineral interest. Middleton v. Broussard, 504 S.W.2d 839,
842 (Tex. 1974) (citation omitted).



The Lands Described or Conveyed?

Hooks v. Neill, 21 S.W.2d 532, 534 (Tex. Civ. App. – Galveston 1929, writ
ref'd):

• Grantor owned an undivided ½ interest in surface and minerals

• Grantor conveyed to Grantee, reserving one thirty-second of all of
the oil on and under said land and premises herein described and
conveyed.” Id. at 538 (emphasis added).

• Held: Grantor effectively reserved an undivided 1/64 Mineral
Interest.



The Lands Described or Conveyed?

King v. First Nat. Bank of Wichita Falls, 192 S.W.2d 260 (Tex. 1946):

• Grantor owned an undivided ½ interest in surface and minerals

• Grantor conveyed the undivided ½ interest to Grantee, reserving “an
undivided one-eighth (1/8) of the usual and customary one-eighth
royalty interest reserved by the land-owner in oil and gas and other
minerals that may be produced from the hereinabove described
land.” Id. at 261 (emphasis added).

• Held: Grantor effectively reserved 1/8 of the usual 1/8 royalty.



“Of” vs. “Out Of”

Take care to understand the distinction between the use of “of” and
“out of.” “Of,” absent some other language in a grant or reservation,
generally has the effect of multiplying the interest conveyed or
reserved, whereas “out of” generally indicates only the source from
which the interest is being granted or reserved. See, e.g., Black v. Shell
Oil Co., 397 S.W.2d 877, 886 (Tex. Civ. App. – Texarkana 1965, writ ref'd
n.r.e.).



Beware “An Undivided Interest”

The Title Examiner should pay careful attention to Deeds which
purport to convey an “undivided interest” in land. Any such Deed that
lacks some description of the quantum intended to be conveyed is void
due to uncertainty. See, e.g., Dahlberg v. Holden, 238 S.W.2d 699 (Tex.
1951).



Parties Bound By Subsequent Recitals

• Henderson v. Book, 128 S.W.2d 117, 119 (Tex. Civ. App.—San Antonio
1939, writ ref’d).

• Original Deed reserved an undivided mineral interest.

• Subsequent recitals in deeds from both original grantor and grantee
interpreted the reservation as a royalty reservation.

• Court: “It is not necessary for us to pause and give literal construction to the
true meaning of the reservation in the [original] deed, because the parties to
this record, by subsequent written instruments, under seal and in their
chains of title, have construed and interpreted the meaning which they have
placed upon it. It has been many times held that recitals in deeds bind both
parties and parties claiming under such deeds.



DRAFTING AND TITLE EXAMINATION CONSIDERATIONS AND
CONCLUSIONS



Drafting Considerations

• Understand the client’s goals.

• Help the client understand their goals.

• Utilize the K.I.S.S. method. Understand the types of interests derived
from certain terms of art and avoid verbose clauses that utilize
duplicative, unnecessary language.



Title Examination

• If there is a doubt, there is no doubt. Require curative action. Utilize
your arsenal of curative tools, including Correction Deeds,
Stipulations of Interest, Ratifications, and Protection Leases.

• Beware a reliance on “bright line” rules when interpreting the
unambiguously ambiguous.



THE END
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