
Perhaps one or more of the following “Big 3” landmen’s landmines have been, are 
now, or in the future may be under your foot from your:

1. Buying/selling/drilling federal or State of New Mexico “bare naked record” title lease 
interests mistakenly believing the interests have rights to production when, in fact, they 
haven’t any, or

2. Failure to understand parallel oil and gas leasehold chains on federal leases in general, or
State of New Mexico leases, in particular1, resulting in a project that is so flawed it requires
paying a second time to get the work done right the first time. 

3. Inability to close, or enduring substantial delays in closing, on a purchase and sale 
agreement of federal operating rights in producing and/or nonproducing properties after the
issuance of Department of the Interior Instruction Memorandum No. 2013-1052.

1 Many of the considerations as to this “landmine” were first published in my article “Parallel O&G Leasehold Title Chains on State Leases Using 
New Mexico State Oil and Gas Leases as an Example,” Landman, January/February 1997, page 37 and following. 

2 BLM, Instruction Memorandum No. 2013-105, “Adjudication of Oil and Gas and Geothermal Operating Rights Assignments” (Apr. 2013) (IM 
2013-105).

What is a “landman’s 
landmine”?  It is a phrase 
coined by me to show the 

picture of the carnage we should all 
hope avoid--the walking wounded, 
the dead — the ones fired — who, 
not knowing what they didn’t know, 
stepped on a mine. It’s not, “What’s in 
your wallet?” It’s, “What’s under your 
foot?”

There are minefields everywhere 
for those who do the hiring as well 
as those who are hired to perform 
land services reporting on federal and 
state lands. After years of experience 
with government leases in multiple 
states, nowhere, in my opinion, are the 
mines laid more densely than in New 
Mexico, most especially in Eddy and 
Lea counties. 

This article discusses a few of the 
most dangerous landmines, focusing 
heavily on leases issued by the state 
of New Mexico but without ignoring 
federal leases. 

Selective vignettes of my “walking 
through the minefield” experiences are 
used, without revealing confidential 
information, to demonstrate it could 
be the company man, the lead broker, 
the lead broker’s hired hands — or 
any combination — who may cause a 
project to completely blow up. 

This article is written for the 
benefit of landmen who have little 
or no experience with federal leases, 
generally, or the state of New Mexico’s 
interests under lease, particularly. To 
the “old pros,” bear with and breeze by 
the examples used for the benefit of 

the lesser experienced. 
This article is also written for the 

benefit of the “old pros” who may be 
unaware of developments regarding 
major changes of policy by the: 

1. New Mexico State Land Office’s
dramatically limiting, effective
Aug. 1, 2018, the types of
instruments acceptable for filing
in its miscellaneous instruments
records.

2. Department of the Interior on
approvals of transfers of operating
rights in federal leases nationwide,
for which the various Bureau of
Land Management (“BLM”) state
offices — which are responsible
for federal leases — appear to be
implementing differently from
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one office to the next.  That is to 
say, on the same fact pattern, one 
BLM state office may not approve 
the assignments, whereas, another 
BLM state office may upon the 
proponent satisfying onerous 
requirements for approval as set 
by the state office.   

BUYING/SELLING/DRILLING FEDERAL 
OR NEW MEXICO ‘BARE NAKED 
RECORD’ TITLE LEASE INTERESTS 

“Record” title issues to get out of the 
way: Do not analogize concepts of 
record title for leases from private 
landowners with concepts of record 
title involving leases from the state of 
New Mexico (or from the U.S.3). They 
are different.

Assume that continuously, without 
interruption, from the date of lease 
issuance by the state of New Mexico 
to ABC Co. that ABC Co. is the sole 
lessee of a 40-acre oil and gas lease. 
As the sole lessee, ipso facto, it owns 
100 percent of the “record” title on 

3 For example, “Record title,” as used by the Department of the Interior, does not refer to what is recorded in the local county records. It is defined 
as “a lessee’s interest in a lease which includes the obligation to pay rent, and the rights to assign and relinquish the lease. … (O)perating rights 
are severable from record title interests.” 43 C.F.R. §3100.0-5(c).

the New Mexico State Land Office’s 
records. However, found “of record” 
in the county is an “all depths” 
assignment from ABC Co. to three 
different companies in equal shares, 
assigning all of ABC’s rights to drill, 
produce and operate under the 40 
acres of the lease. No miscellaneous 
instrument assignments affecting the 
40 acres are on file at the State Land 
Office. Other than the “all depths” 
operating rights assignment from 
ABC to the three companies, no 
other assignments are recorded in the 
county records affecting the 40 acres 
under search. 

Both before the recording of that 
“all depths” assignment and after 
the recording of the “all depths” 
assignment of operating rights to 
the three companies, ABC Co. was 
continuously, without interruption, and 
remains to this very date the owner 
of 100 percent of the “record” title in 
the entire 40 acres in the lease. It was 
the original sole lessee and remains 
the sole lessee. Yes, “of record” in the 

county, the three sublessees own 100 
percent of the operating rights in that 
40 acres; however, ABC is still the 
owner of 100 percent of the “record” 
title in the state lease as to all 40 acres. 

Wells have been drilled and leases 
bought by mistake due to a lack of 
understanding of New Mexico state 
and federal oil and gas leases as well 
as a blurred distinction between a 
lease and a sublease, a lessee and a 
sublessee and a “record” title owner 
and an “owner of record.” 

Within the nomenclature of the 
BLM and the New Mexico State 
Land Office, a lessee is a “record” 
title owner, whereas a sublessee is 
not a “record” title owner, but an 
operating rights owner. (The New 
Mexico State Land Office makes 
no attempt anywhere in its records 
to disclose in any summary form 
or table who the operating rights 
owners are or what percentages they 
may own, though a BLM state office 
may try to provide such information 
for federal leases — but not without 
difficulty.) 

To those experienced with “record” 
title issues on government leases, 
the following simplified situations 
may seem ridiculous or impossible.  
However, to paraphrase Will Rogers,  
“We are all ignorant — just on 
different subjects.”

Back to our hypothetical 40-acre 
state of New Mexico lease. There are, 
in fact, those who didn’t know what 
they didn’t know, and for whatever 
reasons, an inexperienced company 
landman employed by ABC Co. 
authorizes drilling on the 40 acres 
in question. After all, there’s a lease 
cover sheet that says ABC owns 100 
percent of the record title, right? 

Change the situation to where 
there wasn’t a mistake in drilling 
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by ABC Co. on a lease to which it 
had no rights to drill (those are the 
three companies’ rights), but an 
inexperienced landman from XYZ 
Corp., knowing that ABC is the 100 
percent “record” title owner, as per 
State Land Office records, purchases 
an assignment from ABC Co. of its 
100 percent “record” title. After all, 
there aren’t any assignments found in 
the lease file; he pulled it to prove it to 
himself. 

Yes. Wells have been drilled by 
“lessees” like ABC Co. into formations 
where they have no rights to drill, 
produce or operate. 

Yes. Companies like XYZ Corp. 
have bought from companies like ABC 
Co. 100 percent “record” title interests, 
unaware they have no rights to drill, 
produce or operate in depths of interest 
that are owned by others. 

Bare naked record title owners 
pose risks to owners of the severed 
operating rights — i.e., to sublessees.

Returning again to our 
hypothetical 40-acre lease where ABC 
Co. is the 100 percent lessee — that 
is to say the 100 percent record title 
owner — and the three companies are 
owners of all operating rights as to all 
depths, the best way to describe ABC 
Co.’s record title ownership interest 
is to call it a “bare naked” record title 
owner. If this was a 40-acre federal 
lease, the term of art is the same.

Fundamentally, the risk posed 
by bare naked record title owners to 
owners of severed operating rights 
arises from questions as to whom 
notices are sent, including who has 
rental payment obligations. 

Thus, on our assumed 40-acre 
state lease, if ABC Co., as the lessee, 
fails to timely pay rentals required to 
keep the lease in force, the state will 
cancel the lease — and if the three 
companies, the all depths owners of 
all operating rights, were unaware 

rentals were not paid but wanted to 
keep the lease in force, too bad. All 
the notices from the state pertaining 
to the lease being canceled will go to 
ABC Co. 

I have personally encountered 
situations with state of New Mexico 
oil and gas leases, as well as with 
federal leases in New Mexico and 
Wyoming, where bare naked record 
title owners allowed leases to expire 
for nonpayment of rentals. All is 
not necessarily lost, as leases may be 
reinstated in certain situations for 
nonpayment of rentals, but when they 
are, they are reissued at significantly 
higher royalty rates. 

What is the distinction in this article 
between “filed” and “recorded” 
interests in government leases?

At various points in this article, 
assignments may be referred to as 
being “recorded” while at other times 
as being “filed.” That is an intentional 
distinction. 

For the purposes of this article, 
“recorded” assignments and 
instruments are those recorded in the 
county records where the lands are 
located, while “filed” assignments and 
instruments are those sent to/kept 
by other governmental repositories 
outside the county records, e.g., the 
New Mexico State Land Office located 
in Santa Fe or the appropriate BLM 
state office for oil and gas mineral 
interests owned by the United States. 

PARALLEL O&G LEASEHOLD  
CHAINS ON NEW MEXICO STATE 
(AND FEDERAL) LEASES

Parallel title chains arise from two or 
more public repositories of ownership 
information.

While parallel title chains will 
be defined more completely later, 
parallel title chains arise because 
there is no single governmental 

repository of documents that houses 
all the documents effecting changes 
in ownership that are necessary 
be reviewed to determine the 100 
percent leasehold and subleasehold 
ownerships for leases of federal or 
state lands. There may be two or more 
governmental repositories in locations 
perhaps several hundred miles apart 
— each requiring review before 
conclusions may be reached. 

As to interests in state of New Mexico 
leases, there are three repositories.

In the case of oil and gas leases of 
interests owned by the state of New 
Mexico, there are actually as many as 
three different locations where one 
may need to look for instruments for 
the complete picture:

1. Within the lease file maintained by
the State Land Office in Santa Fe.

2. Outside the lease file but still at the
State Land Office in Santa Fe, within
the miscellaneous records system’s
miscellaneous instruments files that
are distinct from and segregated
from the lease files.

3. In the county records where the
lands are located.

In a modified sense — in a
digitized, virtual file sense — 
miscellaneous instruments may now 
be potentially considered as being 
kept “in” the associated lease file but a 
digitized copy of the lease file only. 

The state recently digitized 
miscellaneous instruments and lease 
files, making it considerably easier 
to choose a viewing of instruments 
using the public computers located in 
the State Land Office’s Public Room.  
Calling up a particular digitized lease 
file of interest, one may then view 
digitized copies of miscellaneous 
instruments associated with the 
lease file by selecting the appropriate 
drop-down box, but only to the 
extent that the State Land Office 

LANDMEN’S LANDMINES 



4 The question of “successfully” capturing all the miscellaneous instruments as may apply to a given lease is not hypothetical but beyond the scope 
of this present article.  However, knowing that there are State of New Mexico leases that have been producing 100 years, if the reader were per-
sonally examining such a lease, the reasons for caution would be more obvious.  

5 The release is hard to find. Googling “NMSLO only accepting three types of Miscellaneous Instruments for filing” should provide the link to the 
PDF of the release: http://www.nmstatelands.org/uploads/files/Miscellaneous%20Instruments%20Filing%20Update%207_18_18.pdf. 

6 The announcement reads, “ . . . up . . . “, not “ . . . upon . . . .”  This is an obvious typographical error.  

7 I do not practice law but am not aware of any New Mexico decision that interprets NMSA Section 19-10-13, as according constructive notice 
benefits to assignees of instruments filed as miscellaneous instruments.  That statute is not reproduced here and is beyond the scope of this 
article; however, insofar as some practitioners do treat that statue as providing the benefits of constructive notice to assignees of miscellaneous 
instruments, the statute speaks in terms of those assignments to them that are from record title owners, in other words, from “lessees”.  Inasmuch 
as many assignments filed as miscellaneous instruments are from sublessees who are assigning their interests, that statute appears difficult to rely 
upon, carte blanche, as providing constructive notice benefits.  If of interest to the reader, procure advice of competent New Mexico counsel on 
the application of that statute, particularly for operating rights assignments filed at the State Land Office if there were no duplicate originals of 
the assignments recorded in the county records.     

captured in the digitized lease file all 
the miscellaneous instruments the 
state had noted in the physical file as 
may apply to the lands under search is 
a safer way to proceed, especially on 
“old” leases.

The state’s “third” repository — 
miscellaneous records — had 
a welcome and long overdue 
development.

A very recent development 
pertaining to the state of New Mexico’s 
miscellaneous records system merits 
discussion. 

For those actively working with 
assignments of operating rights in state 
of New Mexico oil and gas leases, this 
may be your first time to learn of this. 

On July 18, the New Mexico 
state land commissioner made the 
following announcement5 on the New 
Mexico State Land Office site (www.
nmstatelands.org): 

Effective August 1, 2018, the 
Commissioner of Public Lands will be 
accepting only the following three types 
of Miscellaneous Instruments (MI) for 
filing:
• Name Change/Merger/Conversion

(Secretary of State)

• Corporate Dissolution

• Probate Documents/Documents
Supporting Transfer upon6 Death
(certified)

New assignment forms for

miscellaneous instruments and record 
title assignments are available online at 
nmstatelands.org.

The very practical and highly 
desirable effect, outside of the three 
types of miscellaneous instruments 
exceptions, is to cause interest owners 
to record only in the county records 
their assignments of operating 
rights interests, e.g., depth limited 
assignments, assignments to three or 
more assignees even if from the lessee 
of record, assignments of all right, 
title and interest even if from the 100 
percent lessee of record to only two 
assignees but in unequal percentages. 
Those assignments do not affect who 
the State Land Office recognizes as the 
lessee of record, i.e., the “record” title 
owner. 

Understand that without this new 
policy, the problem would persist 
that many owners of operating rights 
— many sublessees — fail to record 
their vesting assignments of operating 
rights in the county records. Instead, 
they have sent those assignments 
to the State Land Office for filing in 
the miscellaneous records system, 
believing that by so doing their 
interests are “of record” in the sense 
that an assignment recorded in the 
county is “of record,” thereby giving 
them the benefits of constructive 
notice to the world that they own 
the interests in question, even if “the 
world” did not have actual notice of 
their interests.7 
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Another risk of filing operating 
rights assignments solely at the State 
Land Office without recording the 
operating rights assignment in the 
county is the distinction between 
when an operating rights assignment 
has been “received” by the State Land 
Office and when that same assignment 
is considered “filed” at the State Land 
Office.  There have been major lags in 
time between the two during which 
the public is blind to the existence that 
the State Land Office is in possession 
of the assignment.  

Over the last year or so, the 
department responsible for processing 
assignments of operating rights for 
filing in the miscellaneous records has 
been under an incredible workload 
caused by a situation truly out of its 
control. As a result, though operating 
assignments may have been received 
by the state and the filing fee checks 
cashed, the assignments may not be 
officially filed. 

The lag in being “filed” has been 
— and may still be — as much as six 

8 Do not confuse the New Mexico State Office of the Bureau of Land Management — responsible for the interests of the United States of America 
in New Mexico, Texas, Oklahoma and Kansas — with the New Mexico State Land Office, responsible for the interests owned by the state of New 
Mexico. 

to eight months. Assignments that are 
in the state’s possession but not yet 
“filed” are not subject to the public’s 
examination.  By the date at which this 
article is published, conceivably, the 
department responsible for processing 
operating rights assignments may 
have eliminated this backlog.  With 
the recent limitation as to the types of 
instruments the State will accept for 
filing as miscellaneous instruments, 
there may not be a similar backlog in 
future years.

Finally, what is a “parallel” 
leasehold title chain? Imagine a 
ladder. 

Think of the table below depicting 
parallel title chains as a ladder with a 
left rail and a right rail. 

 The left rail in a parallel title chain 
includes instruments filed in the State 
Land Office. The right rail is made up 
of instruments recorded in the county 
records. (What about miscellaneous 
instruments filed at the State Land 
Office? Well, that is a third rail. To 

simplify discussion, the third rail is not 
considered for this article.) 

In a perfect world, both rails in the 
ladder have no gaps. Each rail perfectly 
mirrors the other, making it easier to 
climb the ladder, i.e., to research and 
report leaseholds on state leases. In 
that perfect world, whatever is filed at 
the State Land Office on a New Mexico 
state lease (or the appropriate BLM 
state office on a federal lease) is also 
recorded in the county records; and 
whatever is recorded in the county 
records is filed with the state (or BLM). 

In the real and imperfect world, 
broken segments in one or both rails 
are typical, requiring an agility to 
weave the chains together to reach a 
sound leasehold report.

Just for clarity, understand that 
the concept of parallel title chains is 
applicable to federal leases, with the 
left rail being instruments filed at the 
appropriate BLM state office8 for oil 
and gas mineral interests owned by the 
United States. 

Proceeding with using leases 
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 TABLE: PARALLEL LEASEHOLD TITLE CHAIN

 Filings in the State Land Office  Records  Recordings in the County Records

Original lease 
to Company A

Certified copy 
of original lease

Record title assignment 
No. 1 from A to B

(Record title assignment 
No. 1 NOT recorded)

Record title assignment No. 2 
from B to C

(Record title assignment 
No. 2 NOT recorded)

“Deep rights” assigned by C to X.  
“Shallow rights” reserved by C.

Record title assignment No. 3 
from C to D

(Record title assignment 
No. 3 NOT recorded)



issued by the state of New Mexico, the 
table makes the following distinction 
between recorded instruments and 
filed instruments, a distinction that 
by now the reader will hopefully have 
down:

(a) A recorded instrument is an
instrument that has been recorded in
the county records.

(b) A filed9 instrument is an
instrument that is either the original
state of New Mexico lease or an
adjudicated record title assignment.
An adjudicated record title assignment
is one that has been officially
approved by New Mexico’s state land
commissioner.

9 As noted, this illustrative table does not discuss the potential of an assignment that is filed in the miscellaneous records system. 

10 See footnote No. 1.

Moving away from the question 
of assignments filed with the State 
Land Office as miscellaneous 
instruments — which are assignments 
that are not eligible for adjudication 
and not eligible for approval by New 
Mexico’s state land commissioner — 
the complexities and risks in parallel 
title chains arise because certain 
assignment of interest instruments 
are filed but not recorded and certain 
instruments are recorded but not 
filed. (But as we will see later, some 
instruments may be both filed and 
recorded.)

With the distinction between filed 
and recorded instruments in mind, the 
best way to grasp the fundamentals of 
what parallel chains are and why they 
are important is by use of a flowchart 
that illustrates just one possible 
parallel title chain.  To that end, the 
table, above, “flowcharts” various 
instruments. 

For purposes of the table, the 
following simplifying assumptions are 
made:
(1) The state of New Mexico lease as
issued describes a quarter-quarter
section only (or 40 acres) but as to all
depths.

(2) All assignments shown cover 40
acres, though not necessarily to all
depths.

As you view the table, you will note 
several things. The original lessee, 
Company A, chose to record a certified 
copy of the original lease filed with the 
New Mexico State Land Office. This 
wasn’t necessary as an original lease 
approved by the state of New Mexico 
constitutes constructive notice to third 
parties even if it is not recorded in the 
applicable county records. And the 
same rule applies to adjudicated record 
title assignments, e.g., in the table note 

that Companies B, C and D did not 
record in the county a certified copy 
of the filed record title assignments 
because a record title assignment 
adjudicated by the state constitutes 
constructive notice to third parties even 
though it is not recorded in the county 
records. 

Finally, note that Company C 
assigned “deep rights” to Company 
X, reserving to C the “shallow rights,” 
and further note that this latter 
assignment has been recorded. (Keep 
in mind that in New Mexico, depth 
segregated assignments are not eligible 
for adjudication by the state, though 
a copy of such an assignment may 
be deposited in the miscellaneous 
instruments system, but not after Aug. 
1, 2018, as per the state’s new policy.)

When the parallel chains, as shown 
on the table, are considered together 
(as opposed to independently of each 
other), the preliminary question is, 
“What do Companies D and X own?” 
Answer: X owns the deep rights as 
acquired from C, whereas D owns the 
shallow rights and the record title by 
virtue of the assignment from C. (New 
Mexico’s record title assignment form 
contains language effectively conveying 
all of C’s right, title and interest.)

The origin of the inspiration for 
my original AAPL article10 written 
years ago involved a real-life incident 
where I learned there are many gaps in 
experience levels on these issues. 

Whether you know what to do and 
how to do it or not, you don’t want to 
assume too much about what others 
know about running and reporting 
on parallel title chains. The following 
is the Reader’s Digest summary of a 
real-life story dealing with a project 
involving tens of thousands of acres 
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of federal and state leases in Eddy 
and Lea counties. It is presented to 
illustrate that presuming too much 
about what others may understand 
is dangerous. This example may help 
you or others avoid a “landman’s 
landmine.” 

The client involved, a Texas 
corporation that had exclusive rights 
to use the results of a seismic shoot in 
parts of Eddy and Lea counties for a 
limited period of time, wanted to know 
the owners in a certain interval so it 
could make offers before the exclusive 
rights to use the shoot’s results expired.  

It involved a young company 
landman employed in Texas by the 
Texas corporation, the young landman 
not knowing what he didn’t know. It 
next involved that young company 
landman hiring a Rocky Mountain 
lead broker who didn’t know what 
he didn’t know. It then involved that 
lead broker hiring a subcontracting 
landman (from parts unknown to 
me) who didn’t know what he didn’t 
know, but whose work product was 
provided to the lead broker, who 
then turned that work product over 
to a final subcontracting landman to 

complete the last stage and report to 
the company landman the ownerships 
in the interval of interest. The final 
stage was to take the ownership 
information gathered from the state 
and BLM records and run the county 
records to report on the ownerships in 
the desired interval. 

As that final landman, it was my 
task to do the last stage. After receiving 
the work product from the prior 
landman, I called the lead broker and 
the company landman and advised 
that the prior work was useless for 
the purposes of getting the ownership 
information needed by the client and 
that the work at the State Land Office 
and the BLM would have to be redone. 
This news did not go over well. The 
company landman flew to New Mexico 
and met with me, resulting in his 
learning what he didn’t know before 
and realizing the work needed to be 
redone. 

In a nutshell, the prior work turned 
over to me consisted only of the 
current “record” title owners of the 
state of New Mexico leases and the 
current “record” title owners and the 
current operating rights owners for 

the federal leases, as determined by 
the prior landman. As to his report on 
the state leases, he did not know that 
for the state leases, if any assignments 
of operating rights had been filed at 
the State Land Office, that none of the 
assignments of operating rights would 
be found in the lease file, but only in 
the miscellaneous records — located 
completely outside the lease file. 

This simple illustration shows why 
the project had to start from scratch. 
Keeping it simple, assume a state of 
New Mexico lease with no assignments 
of operating rights filed in the 
miscellaneous records applies to the 
lands under search. Presume “Flying 
Horse” is the original lessee, but nine 
assignments of record title later, each 
assigning 100 percent record title 
for the lands under search, “Double 
Cross” is the current 100 percent 
record title owner. The prior landman 
reported Double Cross as the current 
100 percent record title owner, but no 
copies of the instruments in the record 
chain of title, nor summaries of those 
instruments, accompanied the report. 

As may be expected, whether from 
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the original lessee or from others 
appearing in the record title chain  in 
the lease file at the State Land Office, 
there would be found recorded in the 
county records various assignments out 
of them, assigning operating rights, 
overrides, etc., to assorted and sundry 
assignees. Without copies of the original 
lease and all the record title assignments 
from the state’s lease file (or very good 
notes on each), we would not know 
if the county recorded assignments 
were from strangers to title, as just one 
example, or if they owned the quantum 
and character of interest they purported 
to assign through county recorded 
instruments.

A process must be followed to 
successfully run and report on parallel 
title chains. 

What is the process? The table, 
above, serves now to answer, with 
the prior discussion on the real-

life example serving as an aid to 
understanding. 

First, reliance solely on the 
ownership records kept by the State 
Land Office may lead to materially 
erroneous conclusions. For example, 
in the parallel chains shown in the 
exhibit, a report based solely on the 
State Land Office’s records would be 
misleading if it suggests that Company 
D owned 100 percent of the rights 
in the lease and as to all depths. This 
error should be detected provided 
both the state and county checks 
are properly performed and the 
assignment of deep rights to Company 
X from Company C is found.

Second, a takeoff report of the 
records at the State Land Office level 
for leases that after issuance had 
changes of record title ownership for 
the lands under search, but for which 
the report only shows the current 
record title owner, necessarily dooms 
the county work if there should be 
county recorded assignments of 
interests such as operating rights, 
overrides, etc. — unless the takeoff 
report is accompanied by copies of 
all record title assignments from 
the State Land Office or a complete 
transcription of the record title 
assignments for the lands under 
search, with parties to the instruments, 
dates of the instrument, dates 
adjudicated by the commissioner, etc. 
Miscellaneous instruments are also 
needed, if any were filed at the State 
Land Office. 

Rather than relying on a landman 
to prepare a takeoff of State Land Office 
(and BLM) records with supporting 
instruments attached, an excellent 
option is contracting with one of the 
several abstract plants based in Santa 
Fe for an abstract or an “exhibit” that 
includes the original lease and copies 
of all assignments and other relevant 
instruments, without being exhaustive 
as to what they will provide. 

In my example, the prior landman 
was unaware of the existence of the 
miscellaneous records system and 
thus missed the many assignments 
of operating rights, overrides, etc., 
affecting the lands under search. Even 
for landmen who are aware of that 
system, the arcane nature of some 
aspects of it can cause problems. For 
these reasons, many operators prefer 
using only abstract plants in Santa Fe 
instead of relying on a landman. 

However, when activity is extremely 
heavy, the turnaround time for an 
abstract plant to do the necessary work 
may be unacceptable, as it was in my 
example. 

Take advantage of the benefits of the 
“not intended to convey or assign 
additional interests” clause. 

For federal and state oil and gas 
leases, official government forms 
necessary to fulfill applicable statutory 
and regulatory requirements will need 
to be executed and filed. Although 
such assignments may be unqualified 
in form, they may not specifically 
contain all the terms of the agreement 
between the parties to the assignment; 
however,  including all the terms of the 
agreement in the official forms to be 
filed with the appropriate government 
office may result in the assignments 
not being approved. With that in 
mind, the parties typically reduce 
their additional terms to a customized, 
privately prepared form of assignment. 

In the face of a required 
government form being filed with the 
State Land Office for leases of state 
lands, or the BLM for federal leases, 
and then the recordation in the county 
records of a customized, privately 
prepared form of assignment between 
the parties reflecting their additional 
terms, prudent operators wanting to 
avoid any ambiguity may include a 
provision in the customized, privately 
prepared form that is essentially to the 
effect that assignments executed on 
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required, official government forms 
filed with the state or the BLM are 
executed to satisfy applicable statutory 
and regulatory requirements and none 
of such assignments shall be construed 
as assigning interests in addition 
to, or different from, those assigned 
by the private, customized form of 
assignment between the parties that is 
recorded in the county records.

Without such a provision, especially 
when the private form and the required 
government form are not effective 
precisely at the same time, questions 
may be raised that the two assignments 
are not one and the same interest but 
are each an additional interest. 

My very first experience with 
a project running parallel title 
chains on government leases in 
New Mexico required spending 
considerable time satisfying an 
acquisition attorney of a client that 
the proposed seller of a 50 percent 
of an 8/8ths operating rights interest 
in a federal lease held by production 
had not, in fact, inadvertently 
assigned 100 percent of its interests. 
Here is how this problem arose: 

At one time the proposed seller 
owned 100 percent of the operating 
rights in a federal lease. It represented 
to the attorney’s client that it still had 50 
percent of the operating rights to sell in 
the formation of interest. 

Years prior to the proposed sale 
to the attorney’s client, the proposed 
seller used the required BLM form to 
assign 50 percent operating rights to a 
third party — Company ABC — and 
filed the assignment with the BLM. 
Concurrently with the filing at the 
BLM, the proposed seller recorded 
a customized form of assignment 
in the county records, with special 
provisions, assigning to Company 
ABC 50 percent of 8/8ths operating 
rights. Both instruments were 
effective the same date and time but 
a “not intended to convey additional 
interests” clause was not used in the 

county recorded 
instrument 
nor was any 
similar language 
manually 
included on the 
BLM form of 
assignment — 
something that 
may or may not 
cause the BLM 
to object and for 
which inquiry to 
the BLM would 
be recommended 
first as a 
precaution. 

The attorney’s 
question: Did the 
proposed seller 
own nothing and 
Company ABC 
own 100 percent 
of the operating 
rights? Or did 
the proposed 
seller still own 
50 percent and 
Company ABC 
own 50 percent? To that attorney, 
this was a material defect, requiring 
investigation and curative. On the 
other hand, another attorney might 
not consider it a defect and so no 
curative required. 

It required considerable effort — 
including out-of-state travel to review 
Company ABC’s files and obtain 
documents — to satisfy the attorney 
that Company ABC acquired only 50 
percent of the operating rights, not 
100 percent, from the proposed seller. 
The attorney then approved closing on 
the acquisition of the proposed seller’s 
interests. 

Failure to use a “not intended to 
convey additional interests” clause 
does not in and of itself establish that 
the separate forms of assignments 
convey or assign separate interests; 
however, use of such a clause with 

wording of your counsel’s choice to 
make clear no additional interests are 
assigned or conveyed would seem easy 
to do and may avoid problems. 

In due diligence projects, when I’ve 
been running parallel title chains for 
acquisition projects and see a failure 
to use such a clause, my practice is to 
raise the issue and leave it to counsel to 
decide whether to call it a title defect 
or not and for the client to waive or 
not. It is their call at that stage. If it 
becomes the client’s and their counsel’s 
landmine later because they didn’t do 
anything about it prior to closing, it is 
their problem. It may never become a 
problem. Nevertheless, hopefully the 
field landmen I’ve trained will not let 
this issue get by them but will report 
the issue, leaving it to the client and 
their counsel to decide what to do. 
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Parallel Titles on Federal Leases: 
A conscious decision was made not 

to discuss in any great depth parallel 
leasehold title chains on federal leases. 
Though the prior discussion often 

implies the similarities between federal 
and state of New Mexico parallel 
title chains, there are some unique 
situations for federal leases that do not 
apply to state leases. 

One such issue could be situations 
where, as a result of lease segregations 
of acreage from federal leases, some 
lands within a lease as originally 
issued are segregated to a new lease 
file and number, or subnumber, with 
subsequent ownership changes for 
the segregated lease not appearing in 
the lease file out of which the acreage 
was originally included. Thereafter, 
the original lease out of which the 
segregated lease was created may 
have expired and the original file 
archived and later destroyed. As 
it happens, there are times when 
those archived/destroyed files are 
necessary for instruments that are 
not included in the segregated lease 
file but still relevant to understanding 
the ownership for the lands in the 
segregated lease file. 

Nevertheless, procedural processes 
are fundamentally the same for state of 
New Mexico leases, except that there is 
not a separate record keeping system 
for assignments of operating rights 
for federal leases filed at the BLM 
state office. Those will be found in the 
federal lease file, whereas, for state 
leases, they are not found in the state 
lease file. 

PURCHASE AND SALE 
AGREEMENTS OF FEDERAL 
OPERATING RIGHTS AFTER 
ISSUANCE OF IM NO. 2013-105

Department of the Interior Instruction 
Memorandum No. 2013-105, issued 
April 4, 2013, poses risks to closings 
on purchase and sale transactions 
involving transfers of federal operating 
rights.

In many instances, these risks may 
be thought of as a parallel title chain 
problem, as discussed later. 

The magnitude of the risks 
cannot be better comprehended, in 
my assessment, than by obtaining 
and reading a copy of the footnoted 
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article,11 paying particular attention 
in the title to the eye-popping 
words “Retroactive Adjudication of 
Operating Rights Transfers.” That is 
not the only risk to closings arising 
from this Instruction Memorandum. 

How developments have progressed 
since that article was published is 
beyond my purview to know. I highly 
recommended you obtain a copy 
for background and proceed with 
obtaining advice from your attorney, if 
warranted. 

That article deals with Instruction 
Memorandum No. 2013-105, 
issued April 4, 2013, by the U.S. 
Department of the Interior to the 
BLM state directors on the subject 
of “Adjudication of Oil and Gas 
and Geothermal Operating Rights 

11 Jared A. Hembree & Uriah J. Price, “Holding a Wolf by the Ears: A Look into BLM’s Policy on the Retroactive Adjudication of Operating Rights 
Transfers,” 63 Rocky Mt. L. Inst. 11-1 (2017). Hembree is with the Hinkle Shanor LLP law firm in Roswell, New Mexico. Price is with the Crowley 
Fleck PLLP law firm in Bozeman, Montana. 

Assignments,” advising of the 
following policy/action:

For leases on which production 
began on or after October 1, 2012, 
BLM state offices must adjudicate 
operating rights assignments 
immediately following notification of 
commencement of production and 
adjudicate and maintain all operating 
rights assignments for those lease 
files. For leases on which production 
began prior to October 1, 2012, the 
BLM must adjudicate past operating 
rights assignments only to the extent 
necessary to enable the Office of 
Natural Resources Revenue (ONRR) 
to issue proper orders. Offices should 
adjudicate all remaining unadjudicated 
operating rights assignments as time 
and staffing allow.

 Prior to 1985, nationwide in 
the BLM offices if the public were 
reviewing a lease file, it would be noted 
that the BLM was keeping track of 
who owned, and in what percentages 
they owned, the operating rights of 
the lease. Back then, if an assignment 
of operating rights was filed, the 
BLM went through the process of 
adjudicating the assignment, that is to 
say, it involved something more than 
merely “rubber stamping” an approval 
of the assignment. It involved the 
BLM’s determination and notation 
as to the owners of interests in the 
lease and the percentages retained 
or acquired as a consequence of the 
operating rights assignment. 

In 1985, most BLM state offices 
(including the office in Santa Fe, 
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having jurisdiction over federal leases 
in New Mexico) ceased adjudicating 
assignments of operating rights, with 
Montana and Utah being exceptions — 
and even in Montana and Utah there 
are exceptions to the exception, though 
they generally continued adjudicating 
assignments of operating rights. 

Prior to 1985, if someone confused 
what they owned and assigned 
more than they did in fact own, that 
assignment would be rejected and 
returned. Coming forward from that 
date, those BLM offices that ceased 
adjudicating interests would accept and 
approve assignments from someone 

purporting to assign more than 
they owned, without attempting to 
determine if the assignment was proper. 

A consequence of the failure to 
adjudicate assignments of operating 
rights includes situations where parties 
who are strangers to the operating 
rights ownership in a federal lease, 
but who may have an interest in a 
state or fee lease that is included with 
federal acreage communitized in a 
producing spacing unit, while in fact 
owning a given decimal interest of 
the production from all the acreage 
in the unit, are not sublessees owning 
operating rights in the federal lease. 
Nonetheless, they often purport to 
assign and file at the BLM assignments 
of operating rights in the federal lease. 
They may recite a decimal interest 
equal to their decimal interest in 
the production from the spacing 
unit. They may recite owning a 100 
percent operating rights interest. It 
goes all over the map. Since they were 
not “rejected” but “approved,” those 
assignments themselves often spawn 
assignments in the county records that 
are dependent upon what was filed at 
the BLM. It becomes a circular firing 
squad, complicating running parallel 
title chains in such instances. 

The BLM New Mexico State 
Office in Santa Fe is one that ceased 
adjudicating assignments of operating 
rights. And among the states where 
the adjudications ceased, the 
greatest problems, in my opinion, 
for determining operating rights 
ownership in federal leases are with 
New Mexico, especially in Eddy and 
Lea counties. 

With my experience in operating 
rights ownership problems in New 
Mexico, I understand why a title 
analyst at the New Mexico State Office 
of the Bureau of Land Management in 
Santa Fe who is asked to adjudicate 
an assignment of operating rights on 
a long producing federal lease may be 
at a loss to satisfy himself or herself 
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whether the recited interests in the 
lands purported to be assigned are 
accurate or not, resulting in the transfer 
being rejected12. 

Though it’s late in the game, IM 
No. 2013-105 is an attempt to impose 
order on transfers of operating rights 
ownerships. Yet, as the recommended 
article by Jared Hembree and Uriah 
Price shows, it’s pretty much fielder’s 
choice among the various BLM state 
offices as to how each is implementing 
the Instruction Memorandum13. There 
isn’t one consistent approach, unless 
things have changed recently. The same 
set of facts may lead to different results. 
What one state office may not reject, 
another might, and what is acceptable 

12  I have direct personal knowledge of a New Mexico operator who recently had sold its operating rights interests in producing properties and 
for which the assignments of federal operating rights to its buyer were rejected.  To add insult to injury, the BLM retroactively reviewed the 
previously approved (but no previously adjudicated) assignments from this operator’s remote grantors upon which this operators title depended.  
After completing its review, the BLM then withdrew the prior approvals on assignments made by the operator’s remote grantors, going back to 
1991.  The outcome for this operator was ultimately positive, but only due to a unique set of circumstances that allowed it to satisfy the BLM as to 
the validity of its remote grantors’ interests.  But for this unique set of circumstances, it is conjecture on my part how this would have played out, 
whether litigation would have followed as between the buyer and seller, the seller and the BLM, etc.        

13  The preceding footnote suggests that for purchase and sale agreements drafted after IM No. 2013-105, it may be prudent to ask counsel to include 
wording which takes into consideration the potential adverse effects on closing as may be caused by its application. For example, a prospective 
seller whose present title is dependent on previously “approved” operating rights assignments from its grantor or remote grantors that were not 
adjudicated may find itself in unique 
circumstances, particularly in multi-
state transactions.  It may propose 
selling federal operating rights in both 
New Mexico and Colorado, which 
rights the proposed seller previously 
acquired from a common grantor as 
part and parcel of one transaction.  As-
sume the transfers from that common 
grantor were merely “approved”, not 
adjudicated, by the BLM state office 
in Santa Fe, New Mexico, for the New 
Mexico rights, and by the BLM state 
office in Denver, Colorado, for the 
Colorado rights.  The potential exists in 
a presently proposed transfer of those 
previously acquired rights that both of 
the state offices for the same reason will 
retroactively revoke the prior “approval” 
of the operating rights transfer from 
the common grantor, thus rejecting a 
present transfer of those rights.  How 
is that to be handled? One state office 
may accept curative steps that may be 
unacceptable to the other state office.  
One state may be able to satisfy, the 
other difficult, if not impossible.  

to remedy rejected assignments may 
vary from one state office to the next. 

CONCLUSION
 While this article doesn’t discuss 

all the twists and turns that may arise 
in the course of performing a takeoff 
report of state of New Mexico oil and 
gas leases or of federal leases, it does 
provide a conceptual framework for 
understanding what parallel title chains 
are and important distinctions on what 
“record” title means when compared 
with being an “owner of record.” 

In addition, the developments on 
how the Department of the Interior’s 
different BLM state offices have 
changed their procedures on approvals 
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of assignments of operating rights 
is a topic of vital concern. Perhaps 
soon there will be — maybe by the 
time this article is printed — one 
consistent approach dictated to be 
followed by all the state offices. 

As to parallel titles on federal 
leases, the process of considering 
instruments recorded in the county 
as well as instruments filed at the 
BLM state offices is somewhat 
comparable to state lands. However, 
assignments of operating rights filed 
as miscellaneous instruments with 
the New Mexico State Land Office — 
not being assignments that required 
approval by the land commissioner 
in the first place — are not subject 
to being retroactively revoked by the 
land commissioner. 
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	1. Buying/selling/drilling federal or State of New Mexico “bare naked record” title lease interests mistakenly believing the interests have rights to production when, in fact, theyhaven’t any, or
	2. Failure to understand parallel oil and gas leasehold chains on federal leases in general, or State of New Mexico leases, in particular, resulting in a project that is so flawed it requires paying a second time to get the work done right the first time.
	Take advantage of the benefits of the “not intended to convey or assign additional interests” clause.

	3. Inability to close, or enduring substantial delays in closing, on a purchase and saleagreement of federal operating rights in producing and/or nonproducing properties after theissuance of Department of the Interior Instruction Memorandum No. 2013-1052.



