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The Process

• Before, During and After
• Entering a Letter of Intent
• Preparing a Purchase and Sale 

Agreement
• The Due Diligence Process
• Title Defects and Adjustments
• Closing or Terminating the Contract



Letter of Intent

• What is a Letter of Intent
• A commitment to the deal or merely an 

agreement to agree?
• The drafter should be cautious about 

creating a document that binds the 
parties.

• Are they always necessary?



Letter of Intent

• General Provisions
• Purchase Price and anticipated 

adjustments
• A general description of the assets to be 

conveyed
• Exclusivity period
• Confidentiality
• Statement as to what is binding and 

what is not
• Effective date and termination date



Letter of Intent

• This is the time to be clear and specific
as to what provisions are binding and
what are non-binding.

• Carefully contemplate confidentiality
provisions and exclusivity.

• State what may be adjusted and how,
such as purchase price and asset
descriptions.



Letter of Intent

• Reference the execution of definitive
documents (such as a Purchase and
Sale Agreement or Mineral Acquisition
Agreement).

• The definitive document will contain the 
actual terms and conditions of the 
proposed transaction. 

• Make this a condition to close, avoid the 
creation of agreement to purchase prior 
to that.



Letter of Intent

• Consider the management of written 
communication.

• Avoid carelessly worded statements in 
emails and texts that may modify or 
amend the LOI.

• Avoid phrases such as “we have a deal” 
or “the deal is done” until more 
definitive documents have been 
executed.



Letter of Intent

• Coe v. Chesapeake Exploration, LLC
• Chesapeake and Peak Energy Corporation

entered into an agreement wherein Chesapeake
would acquire certain oil and gas leases in
Harrison County, Texas, for $15,000 an acre with
a 75% delivered net revenue interest.

• Chesapeake sent a letter entitled “Offer to
Purchase” containing the purchase price,
effective date, description of the assets and
excluded assets.

• Both parties executed the letter.



Letter of Intent

Coe v. Chesapeake Exploration, LLC

Chesapeake Exploration, L.L.C. ("Chesapeake") hereby submits a cash offer of Eighty One

Million Seventy One Thousand Two Hundred Fifty and No/100ths Dollars ($81,071,250.00)

("Purchase Price") to Peak Energy Corporation ("Seller"), effective July 2, 2008 (the

"Effective Date"), for all the Seller's right, title and interest in certain oil and gas leases located

in Harrison County, Texas (and only those located in Harrison County, Texas), such leases

being shown in the map attached hereto as Exhibit "A", excepting and reserving unto the

Seller all right, title and interest in and to the formations, intervals, strata and depths found

between from the surface of the Earth and the stratigraphic equivalent of the base of Cotton

Valley formation and further reserving an overriding royalty interest described below (the

"Leases").



Letter of Intent

• Coe v. Chesapeake Exploration, LLC
• Several months of due diligence was

completed.
• However, three months subsequent to the offer

letter, CHK informed Peak Energy it would not
be completing the transaction.

• The following year, Peak Energy filed suit to
enforce the agreement.



Letter of Intent
• Coe v. Chesapeake Exploration, LLC

• CHK argued that the Letter of Intent was non-binding,
did not satisfy the statute of frauds and was too
indefinite to enforce.

• District Court and 5th Court of Appeals ruled in favor of
Peak Energy.

• Items the COA noted:
• The LOI stated on its face that it was “valid and binding.”
• It was also titled “Offer to Purchase.”
• Required acceptance by a particular time.
• Both parties testified they believed the agreement was valid

and binding at the time of execution.

• Court awarded $19,751,004 in damages, being the
difference between the contract price and market price
per acre on date of breach, plus interest and attorney
fees



Letter of Intent

• Practical Tips:
• Keep the letter brief and concise. 
• Be clear as to what terms are binding and will 

survive the agreement.
• Clearly state that non-binding provisions are not 

legally binding. Consider including a “No Obligation 
Clause.”

• Avoid making statements that would be 
contradictory to the non-binding nature of the LOI.

• State that there is no obligation to negotiate in 
good faith.

• Always provide an exit without incurring additional 
liability.



Definitive Agreements
Forms of Definitive Agreements

• Purchase and Sale 
Agreement

• Mineral Acquisition 
Agreements

• Lease Acquisition 
Agreements

• Asset Purchase Agreement



Definitive Agreements
Standard Clauses and Provisions

• Buyer and Seller representations 
and warranties: statements of the 
existence of certain facts, such as 
capacity and the approval of the 
transaction. 

• Covenants: an agreement to do 
something.

• Conditions: a provision upon which 
closing is contingent upon.

• Indemnity: must satisfy two fair 
notice requirements.



Definitive Agreements
Standard Clauses and Provisions

• Liability allocation provisions
• Dispute Resolution
• Environmental Conditions
• Authority of the Parties
• Required Consents and Preferential 

Rights
• Warranty of title and disclaimer of 

title



Definitive Agreements
Description of the Assets

• Oil and gas leases 
• Oil and gas fee interests 
• Wells
• Gathering systems, pipelines
• All equipment (such as trucks, machinery, 

etc.)
• Permits and licenses 
• Right-of-ways
• Contracts



Definitive Agreements
Excluded Assets

• Depth limitations
• Existing wells or wellbores
• Overriding royalty interest or 

reversionary interest in 
leasehold interests

• Royalty interest in fee interests
• Corporate books and similar 

items
• Software and IP



Definitive Agreements
Terms of the Agreement

• Purchase Price and deposit 
amounts

• Adjustments to Purchase Price
• Effective Date
• Operating Costs
• Proceeds from the Sale of 

Production
• Lease Maintenance Obligations 
• Post effective date responsibilities
• Closing documents



Definitive Agreements
Doctrine of Merger

• Conveyance provisions in  a contract for 
the sale of real property merge into the 
deed executed in accordance with the 
contract.

• “If the conveyance terms of the [Deed] 
were "subject to" the PSA, then the 
revisions the parties made to deeds 
during the due-diligence period would 
be irrelevant.”  Davis v. Mueller, 528 
S.W.3d 97 (Tex. 2017). 

• An Oklahoma District Court has 
accepted the Davis precedent as 
well.



Definitive Agreements
Global Language

• Global or general granting language 
should be avoided.

• Specifically list each asset, rather than 
including “all property located in Reeves 
County, Texas.”  A court will hold you to 
it.

• Courts have held that “the writing must 
furnish within itself, or by reference to 
some other existing writing, the means 
or data by which the land to be 
conveyed may be identified with 
reasonable certainty.”

• Catchall language



Definitive Agreements
Where is, as is…

• Where is, as is language may be limited 
if it is not an important aspect of the 
transaction.

• Where is, as is may also be limited to or 
exclude specific types of claims.  

• The seller would like to be as close to as 
is, where is, as possible. They will always 
want to minimize the number of defects 
which may be claimed.

• The buyer’s main priority is to ensure 
that the seller has title to what it is 
claiming.  



The Due Diligence Process

Land Due Diligence

• Identify a target area and obtain a list of assets
with legal descriptions

• Obtain any available title opinions with
purported working interest and net revenue
interests. Be aware of any title issues or defects
included in the title opinions.

• Obtain any applicable joint operating agreements.
• Obtain division orders and paydecks.
• Request any associated contracts that will survive

post-closing.



The Due Diligence Process

Land Due Diligence

• Update any title opinions
• Due to time constraints, it may be 

necessary to allocate time based on 
the value of the asset.

• Consider what threshold requires the 
preparation of an acquisition title 
opinion.  

• Opinions are typically limited to the 
interest to be acquired.  



The Due Diligence Process

Land Due Diligence

• Information to review
• Title records from date of last title opinion.
• Definitions included in the PSA.
• Well production records for lease maintenance 

purposes.
• Any operating agreements, preferential rights 

or consents and any materials contracts.
• Review county court records of pending 

litigation and judgments.



The Due Diligence Process

Land Due Diligence

• Defined Terms in the PSA
• Permitted Encumbrances: royalties, overriding 

royalties, production payments, reversionary 
interests, sales contracts, liens, easements.

• Title Defects: Terminated leases as to land or 
depths, required consents, reversionary interests, 
area of interest agreements, preferential rights, 
additional contracts such as gathering and 
transporting gas

• Standard of title required: good and defensible or 
defensible vs. marketable title



The Due Diligence Process

Land Due Diligence

• Defined Terms in the PSA
• Standard definition for a Title Defect from Allen D. 

Cummings and Randy Browne: 
“Except for Permitted Encumbrances, any lien, charge,
contract, agreement, obligation, encumbrance,
preferential right, consent to assign, defect, claim, or
irregularity of title that in accordance with standards
generally accepted in the oil and gas industry would
cause Seller’s title to any Property not to be
Defensible Title shall be a Title Defect.”



Title Defects and Adjustments

• Title Defects
• The process of asserting defects

• Method and timing of defect 
notices

• Deadline for defect claims
• Remedies for defect claims and the 
effect of the failure to cure

• Deadline for attempts to cure 
defect claims



Title Defects and Adjustments

• Title Defects
• The process of asserting defects

• Defect valuation formulas.
• Defect thresholds which provides for 

adjustment of the purchase price if met.
• Defect deductible which provides the value 

which must be reached for a defect to be 
claimed.

• The possible aggregation of defects.



Title Defects and Adjustments

• Title Defects
• Limitations on asserting defects

• May limit the number of defects 
that may be asserted by the buyer

• May limit the value which can be 
claimed as a defect



Title Defects and Adjustments

• Title Defects
• Post-closing adjustments

• Seller may retain properties subject to 
post-closing curative.

• Buyer may acquire properties at a 
decreased priced subject to final 
accounting in which cured and uncured 
defects are taken into consideration. 



Title Defects and Adjustments

• Title Defects
• How to assess risks in defects

• Nature of the defect and the quantum of interest it 
affects.

• Length of production by the property in question.
• May adverse possession be a remedy? The buyer must 

remember litigation would still be involved.
• The likelihood a party with standing may make a claim.
• What would be the repercussion of a claim being made?



Title Defects and Adjustments

• Title Defects
• What if a dispute arises regarding a defect?

• This is why it is important to include dispute resolution 
provisions in the PSA prior to a dispute arising. Deciding 
how adjust the purchase price or exclude an asset is 
easier than the other options.

• Arbitration or other alternative dispute resolutions.
• Litigation. 



Title Defects and Adjustments

• Closing Documents: Assignment 
and Bill of Sale

– Ensure a good and sufficient legal 
description is utilized. 

– Determine what title warranty will be 
given.

– Include what liabilities will be 
retained by the seller, if any. 



Title Defects and Adjustments

• Additional Closing Documents
– Letters in lieu of transfer or division 

orders
– A Transition Services Agreement
– An Affidavit of Non-Foreign Status
– Change of Operator forms
– Joint instructions to the Escrow Agent
– Releases of any deeds of trust



Title Defects and Adjustments

• Post-Closing Obligations
– Allocation of Expenses and Revenues

• Includes sales post effective date and 
severance taxes.

• Also includes all costs and expenses 
from the ownership or operation of the 
assets after the effective date, including 
drilling costs, and capital expenditures, 
overhead charges under operating 
agreements.

– A Final Accounting Statement



Title Defects and Adjustments

• Post-Closing Obligations
– Further Assurances: for any future 

instruments of conveyance or transfer.
– Further Cooperation: Seller agrees to  

make records available within a 
certain time period.

– Non-Compete limited with respect to 
time, geographical area or scope of 
activity.



Termination
Termination Related to Title Defects

• Consider how the possibility of 
termination would kick in.  For 
example, defects exceed a certain 
amount.

• Consider confidentiality provisions 
post termination.

• It is important to include any dispute 
resolution & choice of law provisions

• Definitions and forum selection that 
will survive the termination.



Termination
Effects of Termination

• Have the parties contemplated 
termination damages for failure to 
perform?

• As to Seller, a portion of Buyer’s 
deposit

• As to Buyer, actual damages 
• Attorneys’ fees may be awarded in 

the case of litigation
• Specific Performance
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