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CLOSING AN OIL AND GAS DEAL WITHOUT ACCESS
TO COUNTY RECORDS

I was brainstorming with a client recently about a unique problem facing oil and gas M&A

specialists during the quarantine: How can I close a sale if the county land records aren't available

online or have limited online coverage? It's more common than you think. Complete land records

for most high-producing counties are available online via private abstractors, but often not for rural

counties with more conventional oil and gas fields. Indeed, low-cost conventional fields are

enjoying renewed attention after the mass exodus of market capital from the petroleum industry in

2019, which makes for a novel and timely problem.

My client had just lost a buyer for this reason, which can be a major setback in this

depressed market environment. A typical Purchase and Sale Agreement ("PSA") will include a

title review procedure for the buyer, to be done after signing but before closing, to reduce the

purchase price by making title objections. The seller will usually make its lease and well records

available to the buyer for inspection, but those are often incomplete or don't contain abstracts or

title opinions.

One of our better workaround ideas was to use a PSA structure that features a post-closing

title review procedure. Crazy, right? What buyer would pay the full purchase price without looking

under the hood first? Hear me out.

A typical PSA will set a limit on price reductions for title objections, usually around 5% of

the purchase price. If the buyer identifies title defects valued in excess of that limit, one or both

parties have the option to terminate the deal. For a post-closing title review, that percentage of the

purchase price would simply be put into escrow until the buyer can conduct a proper title review

when the county offices reopen. Release and settlement of the escrow funds would be governed

by the same PSA title review procedures, standards, and timelines used for a pre-closing title

review. Restructuring the PSA to accommodate this would likely take minimal revisions to the

parties' standard form.

Escrow of the adjustment funds is necessary for post-closing title review for (at least) two

reasons. First, a price adjustment pursuant to title defects can be significant, unlike common post-

closing price adjustments used to "true-up" costs and revenues back to the effective date of the

deal. As such, a buyer may not trust the seller to remit part of the purchase price based on its

contract obligation alone. Escrowing the adjustment funds eliminates this risk. Second, escrowed

funds are not the seller's property, so they would be protected from a bankruptcy filing by the

seller. This adds another layer of security for the buyer, eliminating risk that the seller will try to

claim the funds as part of the bankruptcy estate.

Another benefit of a post-closing title review would be a faster and simpler closing. Due

diligence can be a tedious, expensive, and time consuming process which often delays and

complicates closing. Postponing this process can benefit the buyer's A&D budget in the short term,

and every little bit helps in the current depressed price environment. A post-closing price

adjustment could also be helpful for environmental due diligence if the buyer can't secure a
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consultant to conduct a review pre-closing, especially if the buyer needs an on- site inspection of

the facilities.

Of course, both buyer and seller would be taking risks with a post-closing title review. The

buyer doesn't want to pay for defected assets and the seller doesn't want to be sued for them. In the

interest of a mutually-beneficial deal, both parties would likely have to give up the right to

terminate or unwind the sale for title defects. Before signing a PSA, both parties should have a

decent baseline level of comfort with the assets based only on the existing data room documents

and other due diligence materials, like regulatory filings, environmental review, and production

records. A buyer might insist o n a full warranty of title, subject to a time limit, based on represented

percentages of working interest and net revenue interest in the PSA. Also, a seller should insist on

a clear time limit for his buyer to submit its title objections after the county offices reopen, which

prevents the buyer from tying up the escrowed funds indefinitely. A post -closing title review

procedure is potentially useful in other scenarios too, such as when a land crew is unavailable

locally or one of the parties is worried that the other will declare bankruptcy before closing.
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To hear more on this topic, tune in to his upcoming AAPL Webinar on Wednesday, May 13 at

11am: “Fast Closings and Delayed Due Diligence: Doing Oil and Gas Deals With Limited Access
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(432-230-0621) if you have any thoughts or questions.He ’s always happy to talk shop with a

colleague.
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Harry Weathersby Stamps, ladies' man, foodie,

natty dresser, and accomplished traveler, died on

Saturday, March 9, 2013.Harry was locally

sourcing his food years before chefs in California

starting using cilantro and arugula (both of which

he hated). For his signature bacon and tomato

sandwich, he procured 100% all white Bunny

Bread from Georgia, Blue Plate mayonnaise from

New Orleans, Sauer's black pepper from Virginia, home grown tomatoes from outside Oxford, and

Tennessee's Benton bacon from his bacon-of-the-month subscription. As a point of pride, he

purported to remember every meal he had eaten in his 80 years of life.

The women in his life were numerous. He particularly fancied smart women. He loved

his mom Wilma Hartzog (deceased),  who with the help of her sisters and  cousins in New

Hebron reared Harry after his father Walter's death when Harry was 12. He worshipped his

older sister Lynn Stamps Garner (deceased), a character in her own right, and her daughter

Lynda Lightsey of Hattiesburg. He married his main squeeze Ann Moore, a home economics

teacher, almost 50 years ago, with whom they had two girls Amanda Lewis of Dallas, and Alison

of Starkville. He taught them to fish, to select a quality hammer, to love nature, and to just be

thankful. He took great pride in stocking their tool boxes. One of his regrets was not seeing his

girl, Hillary Clinton, elected President.

He had a life-long love affair with deviled eggs, Lane cakes, boiled peanuts, Vienna [Vi-

e-na] sausages on saltines, his homemade canned fig preserves, pork chops, turnip greens, and

buttermilk served in martini glasses garnished with cornbread.

He excelled at growing camellias, rebuilding houses after hurricanes, rocking, eradicating

mole crickets from his front yard, composting pine needles, living within his means, outsmarting

squirrels, never losing a game of competitive sickness, and reading any history book he could get

his hands on. He loved to use his oversized "old man" remote control, which thankfully survived

Hurricane Katrina, to flip between watching The Barefoot Contessa and anything on The History

Channel. He took extreme pride in his two grandchildren Harper Lewis (8) and William Stamps

Lewis (6) of Dallas for whom he would crow like a rooster on their phone calls. As a former

government and sociology professor for Gulf Coast Community College, Harry was thoroughly

interested in politics and religion and enjoyed watching politicians act like preachers and preachers

act like politicians. He was fond of saying a phrase he coined "I am not running for political office

or trying to get married" when he was "speaking the truth." He also took pride in his service during

the Korean conflict, serving the rank of corporal--just like Napolean, as he would say.

Harry took fashion cues from no one. His signature every day look was all his: a plain pocketed

T-shirt designed by the fashion house Fruit of the Loom, his black-label elastic waist shorts worn

above the navel and sold exclusively at the Sam's on Highway 49, and a pair of old school
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Wallabees (who can even remember where he got those?) that were always paired with a grass-

stained MSU baseball cap.

Harry traveled extensively. He only stayed in the finest quality AAA-rated campgrounds,

his favorite being Indian Creek outside Cherokee, North Carolina. He always spent the extra

money to upgrade to a creek view for his tent. Many years later he purchased a used pop-up camper

for his family to travel in style, which spoiled his daughters for life.

He despised phonies, his 1969 Volvo (which he also loved), know-it-all Yankees,

Southerners who used the words "veranda" and "porte cochere" to put on airs, eating grape leaves,

Law and Order (all franchises), cats, and Martha Stewart. In reverse order. He particularly hated

Day Light Saving Time, which he referred to as The Devil's Time. It is not lost on his family that

he died the very day that he would have had to spring his clock forward. This can only be viewed

as his final protest.

Finally, the family asks that in honor of Harry that you write your Congressman and ask

for the repeal of Day Light Saving Time. Harry wanted everyone to get back on the Lord's Time.

TALL TALES OF WEST TEXAS LANDMEN

Back in my courthouse landman days, Tip Kirwan

and several other landmen and myself were working

in the busy courthouse in La Grange, Texas back

around 1991. Irene Pratka was a stern, wise and

diligent County Clerk and at one point, the phone

book on her desk went missing. No doubt she

thought it might be Tip, myself or another field

landman that took the phone book and she asked us

several times over the course of a week or so if we

had it and that it should be returned to its rightful

place at once. As a result of this constant badgering about the missing phone book, Tip decided to

send a post card when he and his wife made a trip to Cloudcroft, NM. “Having a great time in the

mountains, wish you were here! Miss you, the La Grange Phone Book”. He even drew a picture

of the runaway phone book. I went to the 1990 AAPL Conference in Denver, so in mid-June a post

card with the skyline of Denver with it’s beautiful Rocky Mountain back drop arrived at the Court

House penned to Irene: “Hi Irene, I’m currently enjoying some R&R and having drinks on the 16th

Street Mall with friends Giddings, Columbus and “Heavy” Houston. Golf tournament tomorrow.

See you soon! Truly yours, LGPB”. Not long thereafter, a card from Port Bolivar arrived saying

“Hi Mrs. Pratka, I find the relaxation of Gulf Coast fishing quite enjoyable and the weather is quite

agreeable. Staying with friends here on the beach, plan to return soon. Fond regards, your phone

book.” Finally, after a few weeks of this, Irene came to us with an almost unnoticeable sly grin

and said “That phone book sure gets around!”

Story by:  R. C. “Rocky” Kimball, CPL



Midland College PPDC
221 N. Main Street
Midland, TX 79701
Phone: 432-683-2832
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Opinions, Instructor: Alyce Hoge
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Cost: $612.50; Out of State, $637.50 - the required text is the NADOA Study Guide, which is $75 (one-
time charge). Students need to join NADOA for $75 to download the "no cost" manual only available to
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On-Line Land Management Certificate Program: Module 2 of 6: Chaining, Interpreting and Curing
Title, Instructor: Alyce Hoge
Start Date: May 5, 2020; End Date: May 29, 2019; Registration Deadline: 11:59 pm, May 4, 2020
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Most of us are familiar with the basic framework of an oil and gas lease. When cessation

of production occurs after the end of the primary term, the lease automatically terminates by

operation of the habendum clause which provides that the lease will be effective for a term of years

“and for so long thereafter as there is production from the leased premises.” The habendum clause

creates for the operator a “determinable fee” (as opposed to a fee interest) in that the estate granted

to the operator is not perpetual but will terminate upon the happening of a particular event (e.g.,

the cessation of production or no production).

However, most oil and gas leases also contain certain “savings clauses,” such as shut-in

royalty or “rework” clauses. The shut-in clause has traditionally been used when a gas well (that

is capable of producing in paying/commercial quantities) is shut-in because of the “lack of a

market”, generally due to the absence of a pipeline connection to the well. By making a shut-in

royalty payment, the lease can be maintained in effect by “constructive production”, as opposed

to actual production. The ability to utilize the shut-in clause is also often limited for a period of

time (for instance, 2 years), after which the lease will terminate unless actual production

commences.

The typical shut-in royalty clause, when written to apply to gas wells only and to the

absence of a market, is limited to that very scenario. It cannot be utilized in other instances such

as when mechanical or downhole issues lead to a cessation of production; such a cessation is

known as a “temporary cessation of production.” If there is no rework provision in the lease, the

courts have allowed the operator a “reasonable period of time” to rework the well and resume

commercial production. However, most oil and gas leases contain a rework provision which

expressly allows the operator to maintain the lease in effect by the commencement of reworking

operations on the non-producing well within 60-90 days of the cessation of production. Once

production is reestablished, the lease is maintained in effect by the restarted commercial

production.

Shut in royalty clauses and rework clauses are both “savings clauses” because they save

the lease from termination due to lack of commercial production. What happens, though, when

production terminates due to the actions of the operator for reasons unrelated to the lack of a market

on a gas well or the temporary cessation of production related to mechanical or downhole

problems? What happens when production ceases because the operator has temporarily shut-in the

producing well because, for instance, the price of oil has dropped to a point where production

under the oil and gas lease becomes non-commercial and no longer in “paying quantities?” In the

absence of a specific lease provision granting such authority, can the operator unilaterally shut-in

a well for that reason? The answer to that question is in the negative.

ADDRESSING CRITICAL ISSUES IN MAINTAINING
OIL AND GAS LEASES IN A CHAOTIC ENVIRONMENT



A provision in the lease which can be utilized in such an event might be the force majeure

clause. We generally think of the force majeure clause as a provision which is also a “savings

clause” suspending for a time the performance of obligations by the lessee. The force majeure

provision is traditionally used where an “act of God” occurs (something usually defined as an

occurrence which is out of the reasonable control of the operator and which is not caused by the

operator, but is instead unrelated to a human cause such as a natural disaster). Can it be altered to

aid the operator in a low-price environment?

With our discussion above in mind, let’s look at what we are facing in our country and

industry in the first half of 2020. Two catastrophic occurrences have hit the United States and the

oil industry in a devastating way.

First, even as prices began to slide downward in the early part of 2020, Russia and OPEC

declared an oil production war on each other by drastically increasing production in an already

glutted world market for the purpose of crippling each other. Of course, we know that the big target

for both was certainly U. S. shale oil producers who, due in large part to incredible oil production

from the historic Permian Basin, had remarkably led to the United States becoming the largest

producer of crude oil in the world. The scheme was ultimately designed to lower oil prices to levels

where the U. S. shale drillers could no longer drill or produce economically, or, possibly, not

produce at all. Most exploration companies in the Permian Basin cannot produce oil for a profit if

the  per  barrel  price  dips  below  $35 (the “break-even  point”). With  the  likelihood  that  the

worldwide glut in oil supply will not disappear for the foreseeable future, the industry has been

sent into a tailspin. The downward pressure on crude oil prices is immense and there is little

optimism that the prices will increase any time soon.

When, on April 13, 2020, OPEC and Russia and other producing countries agreed to a

significant curtailment of production, that downward pressure of crude oil prices lessened a bit, at

least psychologically. However, what did not happen was a corresponding increase in crude oil

prices which, instead, quickly dropped to unprecedented levels. As we are painfully aware, the

benchmark price of crude oil (West Texas Intermediate) collapsed, for the first time in history, into

negative price territory. This was, of course, due to the fact that the world oil glut, even with the

potential of decreased worldwide production, is likely going to continue for the next 9-12 months,

making a significant increase in crude oil prices unlikely. Production of Permian Basin shale oil at

$10-$15 per barrel is clearly not going to be economical. With $40 oil a distant memory, rigs are

being stacked and the financial outlook for U. S. oil producers has become dire.

The second occurrence is the World Health Organization’s declaration of the “COVID-19

Pandemic.” We have all heard of the word “epidemic,” but the declaration of a “pandemic” is

something entirely different. The WHO defines a “pandemic” as an epidemic of disease that has

spread  across a large region, for instance on multiple continents or worldwide, affecting a

substantial number of people. A widespread endemic disease with a stable number of infected

people, such as recurrences of seasonal flu, is not a pandemic; these types of diseases are generally

excluded as they occur simultaneously in large regions of the globe rather than being spread

worldwide.

ADDRESSING CRITICAL ISSUES IN MAINTAINING
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The COVID-19 Pandemic’s global impact has led to worldwide economic chaos. That

chaos is on display in the world’s largest economy, too. The gross domestic product in the United

States for the second quarter of 2020 will nosedive. It also seems likely that the unemployment

rate by June will reach 20-25%, an unprecedented level which was not seen even in the Great

Depression of 1929. Governmentally declared “social distancing” policies and ordinances have

effectively ground almost all economic activity to a halt, not only in America, but throughout the

world. Only “essential businesses” are being allowed to operate which further collapses the U. S.

economy. The very presence of a pandemic would have been enough to cause crude oil prices to

quickly collapse, but, when coupled with the worldwide glut of crude oil supply, has created the

perfect storm endangering the existence of the U. S. oil industry. Widespread industry layoffs are

inevitable along with the looming prospect of bankruptcies among oil and gas exploration and

production companies. Even as the country starts “re-opening”, the economy will remain crippled.

And, should this pandemic not be a seasonal occurrence, but a chronic, difficult to control

disease, how will the potential shortage of experienced field and in-office employees of these oil

and gas exploration companies be addressed? Will the potential lack of qualified employees limit

the company’s ability to operate at “normal” levels?

In the midst of all this chaos and bad news, the negative consequences of long-term

depressed crude oil prices will continue to become more and more apparent. With the likelihood

that prices will stay at or below the $20 level, the reality is that production under oil and gas leases

may no longer be deemed to be “in paying quantities” potentially leading to the automatic

termination of leases. Quick and decisive action on the part of oil and gas exploration companies

is vital.

In addition to these pricing issues, another significant threat to the validity of oil and gas

leases is the possibility that crude oil buyers may refuse to buy oil once current contracts expire.

Should this occur, operators will be forced to shut-in affected wells. Failure to be proactive in

addressing the risk of lease terminations will lead to huge losses in assets and capital, further

crippling the industry.

The purpose of this Memorandum is to come up with an innovative and timely approach

to the crisis all of us in the oil and gas industry are facing not only today, but for the foreseeable

future. To put it succinctly, how can we utilize cu rrent lease provisions to allow for the temporary

shutting-in of oil wells during this period of depressed crude oil prices? And, if no such provisions

can be utilized, how can operators and mineral owners/lessors come to an agreement to amend

their leases to allow for the temporary shutting-in of oil and gas wells? Inaction will lead to

disastrous results.

As discussed above, we believe the provisions that can be utilized in addressing the

maintenance of leases during these price-depressed times are (1) the shut-in clause and (2) the

force majeure clause. It is our view that the vast majority of these provisions in current oil and gas

leases will be of no help in maintaining leases due to their limited focus. Even if production in this

low-price environment is sufficient to be classified as production in “paying quantities”, the loss

of income and reserves at these prices will be huge. Is there a way to shut-in oil wells temporarily

ADDRESSING CRITICAL ISSUES IN MAINTAINING
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so that (1) production will be curtailed which will help with the oversupply of crude oil and (2)

reserves will not be sacrificed at these historic low prices? In other words, can we pause production

without losing the lease until crude oil prices increase to at least $35 per barrel? What will it take

to accomplish this?

We propose that oil and gas operators make a concerted effort to amend their leases by

obtaining from all mineral owners/lessors amendments to the leases which will allow for the

temporary shutting-in of production (by paying shut-in royalty to all mineral/royalty owners) while

at the same time maintaining the leases in full force and effect by “constructive production.”

We have created the “RashChapman Lease Rescue Packet” which is now available to oil

and gas operators in the Permian Basin. We believe these materials, which include numerous oil

and gas instruments, letter agreements, and sample letters to mineral owners/lessors, will help you

in proactively addressing all of your lease maintenance issues.

An example of an approach an operator might take to avoid losing its oil and gas leases is

an Amendment & Ratification of Oil and Gas Lease (which is included in the Packet). This

instrument will amend a lease by replacing its current shut-in royalty clause so that it becomes an

effective “savings clause” to enable the lease to be deemed to be producing in paying quantities

without the necessity of actual production. Here is a sample revised shut-in royalty clause:

Shut-in Royalty. If a well (classified either as an “oil well” or “gas well” and capable of

producing oil and/or gas, whether or not in paying quantities) located on the leased

premises or on lands pooled or unitized with all or part of the leased premises, is at any

time shut-in and production therefrom is not sold or used off the premises, such shut-in

well shall, upon payment of shut-in royalty as provided in this paragraph and

notwithstanding the terms governing the expiration of the primary term as set forth in

Paragraph ____ above [the habendum clause], be considered for all purposes and for a

period of one (1) year from the date of the shutting-in of such well, as a well producing oil

and/or gas in paying quantities. In lieu of any implied covenant to market, Lessee expressly

agrees to market oil and/or gas produced from Lessee’s wells located on the leased

premises or on land pooled or unitized therewith, but Lessee does not covenant or agree to

sell or market such oil and/or gas under terms, conditions or circumstances which in

Lessee’s discretion are uneconomic or otherwise unsatisfactory or cause Lessee to bear

more than Lessee’s revenue interest share of the costs and expenses incurred to make the

production marketable.

If a well on the leased premises or on lands pooled or unitized with all or part of the leased

premises, is shut-in, then within 30 days after the date on which such well is shut-in, Lessee

may pay or tender, as royalty, directly to Lessor, or to Lessor’s credit in

____________________ [bank or other financial institution], or its successors, as Lessor’s

agent, the lump sum (payable in the official currency of the United States) set forth opposite

Lessor’s name and address on Exhibit “A” attached to this Amendment.

ADDRESSING CRITICAL ISSUES IN MAINTAINING
OIL AND GAS LEASES IN A CHAOTIC ENVIRONMENT
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This shut-in royalty payment may be made by check or wire transfer, at the option of

Lessee, and such successful wire transfer or the depositing of such check in any post office,

with sufficient postage and properly addressed to Lessor, or said [bank or other financial

institution], within 30 days after such well is shut-in, shall be deemed sufficient payment

as herein provided. A like payment may be made on or before the one (1) year anniversary

of the date of the shutting-in of such well, which shall maintain this lease in force for an

additional one (1) year period. It is understood and agreed that this lease may not be

maintained in effect solely by the payment of shut-in royalty as provided in this paragraph

for a period in excess of two (2) years after any well located on the leased premises or on

lands pooled therewith is shut-in.

The provisions of this paragraph shall apply to any and all wells located on the Lands on a

well-by-well basis.

The Amendment can also include a broadened force majeure provision which would

replace the current clause in a lease. Not only are the events of force majeure being expanded, but

a particular paragraph can also be added to the force majeure provision which activates the clause

when the event of force majeure relates directly to the suspension or cessation of production of oil,

gas or associated hydrocarbons under the lease. A sample revised force majeure clause:

Force Majeure. Lessee shall not be liable for any failure or delay in performance of its

express or implied obligations or covenants under this lease arising out of or caused,

directly or indirectly, by circumstances beyond its reasonable control, including, without

limitation, acts of God; acts of foreign or domestic enemies; national emergencies;

earthquakes; landslides; lightning; fires; tornadoes; typhoons; hurricanes; floods;

washouts; wars (whether declared or not); explosions; acts of war; nuclear catastrophes;

civil or military disturbances; acts of terrorism; sabotage; embargoes; blockades; strikes;

acute and unusual shortage of labor; insurrections; shortage of supply, breakdowns or

malfunctions, interruptions or malfunction of computer facilities, or loss of data due to

power failures or mechanical difficulties with information storage or retrieval systems;

computer viruses; damage cause by internet hacking; labor disputes, lockouts or other labor

difficulties or disturbances; civil unrest; epidemics; pandemics; pestilences; quarantines

and governmental orders or ordinances for social distancing, stay-at-home, or shelter-in-

place; riots; civil commotions; power failures; computer failure and any such

circumstances as may cause interruption, loss or malfunction of utility, transportation,

computer (hardware or software) or telephone communication service; accidents; acts of

civil or military authority, whether governmental or not; arrests and restraints of rulers and

people; arrests and restraints of the government, federal or state or local; governmental

actions including actions or orders from any governmental agency having jurisdiction over

operations under this lease; inability to obtain labor, material, equipment or transportation



ADDRESSING CRITICAL ISSUES IN MAINTAINING
OIL AND GAS LEASES IN A CHAOTIC ENVIRONMENT

at market prices or costs; failure of suppliers and manufacturers; shortages of fuel, power,

raw materials or components; inability to obtain permits by federal, state or local

authorities or agencies having jurisdiction; disruption of imported goods or equipment;

interruptions by court orders; actions of Lessor; partial or entire loss of market for oil, gas

or associated hydrocarbons, including the refusal or failure by purchasers of oil and gas

production to take delivery of oil, gas or associated hydrocarbons produced under this

lease; mechanical breakdown; failure of plant or machinery; failure or default of public

utilities or common carriers; destruction of production facilities or materials by fire,

earthquake, storm or like catastrophe; shortage of credit, capital or finance; and any other

cause similar or dissimilar to any of the foregoing (the foregoing being known hereinafter

as a “Force Majeure Condition.”

In the event of the occurrence of any Force Majeure Condition, the time for performance

of any and all obligations under this lease shall be extended for a period equal to the time

lost by reason of the Force Majeure Condition. Lessee shall, as soon as reasonably

practicable after the occurrence of a Force Majeure Condition, (a) provide written notice

to the Lessor of the nature and extent of any such Force Majeure Condition; and (b) use

commercially reasonable efforts to remove or ameliorate any such causes and resume

performance under this lease as soon as reasonably practicable.

In addition, and notwithstanding the provisions of Paragraph ___ above [the habendum

clause], in the event of the occurrence of a Force Majeure Condition which leads directly

to the suspension or cessation of production of oil, gas or associated hydrocarbons under

this lease, this lease will not terminate and the primary term of this lease shall be extended

and this lease shall be maintained in full force and effect for a period equal to the time of

such suspension or cessation of production.

We have also included in the Packet a Memorandum that discusses current case law in

Texas pertaining to the force majeure clause.

Another important provision in the Amendment is a revised habendum clause which allows

for the maintenance of the lease after the end of the primary term by the payment of shut-in royalty:

Without reference to the commencement, prosecution, or cessation at any time of drilling

or other development operations, or to the discovery, development, or cessation at any time

of production of oil, gas, or other minerals, and notwithstanding anything else contained in

this Lease to the contrary, this Lease shall be for a term of THREE (3) years from the

effective date stated above (the “Primary Term”) and as long thereafter as oil, gas, or other

minerals are produced from the leased premises, or other lands with which the leased
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premises are pooled; or as long as any wells on the leased premises, or other lands with

which the leased premises are pooled, are shut-in by Lessee in accordance with the shut-in

royalty provision set out in Paragraph ___ below; or this Lease is continued in effect as

otherwise provided by the terms of this Lease.

These sample provisions would, of course, need to be revised to fit your specific lease

scenario, as each lease contains unique provisions and there is no “one-size-fits-all” solution. The

examples above can be used when your leases cover lands owned by individuals, partnerships, and

corporations. However, when dealing with leases covering lands owned by the States of Texas or

New Mexico or by the federal government or lands governed by the Relinquishment Act in the

State of Texas, the Amendment & Ratification will be customized to fit the various lease forms.

Our Packet includes sample Amendments for each unique lease form.

Another part of the Packet is a sample letter to use when seeking execution of the

Amendment & Ratification from the lessors. This sample is really a starting place as your unique

approach in negotiating with your lessors will be important.

You will also likely deal with mineral owners/lessors who will not agree to amend their

leases. An approach that can be taken in this situation is a Letter Agreement between lessor and

lessee. A sample portion of a Letter Agreement included in the Packet is as follows:

Due to the loss of market for oil, gas or associated hydrocarbons caused by the COVID-19

pandemic, including the refusal or failure by purchasers of oil and gas production to take

delivery of oil, gas or associated hydrocarbons produced under the Lease(s), it is the desire

of Owner to allow a temporary shut-in of the Subject Wells. By execution of this Letter

Agreement, Owner authorizes the Lessee named above to immediately shut-in the Subject

Wells and Owner additionally agrees to waive the shut-in royalty associated with the above

referenced Lease(s) in accordance with the terms of this Letter Agreement.

Notwithstanding any provisions of the Lease(s) to the contrary (including but not limited

to, Paragraph 2 pertaining to the Lease Term, Paragraph 6 pertaining to Minimum Royalty,

Paragraph 8 pertaining to Shut-in Royalties, and Paragraph 18 pertaining to Lease

Covenants), Owner agrees as follows:

(1) It is agreed and understood that Lessee shall shut-in the Subject Wells and

the shut-in royalty as provided in Paragraph 8 of the Lease(s) shall be waived by Owner

until such time as both of the following have occurred: (a) the West Texas Intermediate

Benchmark Price for crude oil price has stabilized at or above $35.00 per barrel for a period

of sixty (60) consecutive days (the “Price Stabilization Period”); and (b) from the end of

the Price Stabilization Period there is thirty (30) consecutive days of continuous production
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from the Subject Well(s) (the “30-Day Production Period”). (Together, the Price

Stabilization Period and the 30-Day Production Period shall be referred to herein as the

“Waived Fee Shut-In Period”). At the time ther e has been 30 days of continuous production

from the Subject Well(s), the Waived Fee Shut-In Period shall be deemed terminated and

the terms of the Lease shall resume.

(2) It is agreed and understood that the Lease(s) shall be maintained in full force

and effect for the length of time of the Waived Fee Shut-In Period notwithstanding the lack

of production or constructive production from the Lease(s) and such Waived Fee Shut-In

Period shall not be counted against any time limits set forth in the Lease.

(3) It is agreed and understood that the Minimum Royalty as provided in

Paragraph 6 of the Lease(s) shall also be waived for the length of time of the Waived Fee

Shut-In Period.

We are continuing to develop and expand the Packet by adding additional instruments and

agreements to address the ongoing needs of our clients.

In spite of the tough place in which we all find ourselves, those of us who have been around

for quite some time know from experience that while we will all suffer bumps and bruises and

breaks in the next months, this downturn will, before too long, morph into an upturn. We will be

there for our clients in the “before” times as well as in the “after” times.

Mark is a managing partner with Rash Chapman Schreiber & Morrison,

LLP with over 44 years of experience. He received his undergraduate

degree from Texas Tech University and his law degree from The

University of Texas at Austin. He ’s licensed to practice in Texas and

Pennsylvania and is board certified in Oil, Gas, and Mineral law. Mark

and his team have put together a “Lease Rescue Packet” which takes an in

depth look at how to save vulnerable leases impacted by the Corona Virus.

You can get in contact with Mark at 512-477-7543 or via email at

mleaverton@rashchapman.com.
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