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Goals of Case Law Update

1. Focus on recent cases that actually impact how land professionals make 
decisions on the job, draft instruments, and conduct their business.

2. Drill down on 8-10 relevant cases, rather than skimming 20 cases.

3. Boil down cases to the most essential facts and most relevant holdings for 
clearest communication of legal principles.

4. Focus on clean legal questions. Avoid fact-intensive cases in which 
outcomes hang on jury findings and “ambiguity” contract cases.

5. Focus on substantive oil and gas law. Avoid “lawyer” issues, like procedure, 
proper pleadings, fact finding, and cost/fee recovery.
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Endeavor v. Discovery
554 S.W.3d 586 (Tex. 2018)

Facts:

1. Retained acreage clause in oil and gas lease: Lease “shall automatically 
terminate as to all lands and depths covered herein, save and except those 
lands and depths located within a governmental proration unit assigned to a 
well … with each such governmental proration unit to contain the number of 
acres required to comply with the applicable rules and regulations of the 
Railroad Commission of Texas for obtaining the maximum producing 
allowable for the particular well.”

2. RRC field rules provided for 80-acre standard proration unit and up to 80 
additional tolerance acreage at operator’s discretion for proportionate 
increase in allowable. 

3. Lessee assigned proration unit of standard 80 acres to its wells.

Issue:

Did Lessee retain the 80 acres per well actually designated or the 160 acres 
per well required to produce at the maximum allowable for the field?

Exceptional service. Dykema delivers.4

Endeavor v. Discovery
554 S.W.3d 586 (Tex. 2018)

Holding:

80 acres per well actually designated. Lessee retains acreage actually 
“assigned” to well, which is done by actual proration unit filing. Wells at issue 
did not need more than 80 acres to produce at maximum deliverability, so 80 
acres allowed wells to produce at “maximum producing allowable.”

Significance:

“Assigned” refers to actual proration unit, not field rules. Provides new 
framework for analyzing retained acreage clauses. “Maximum producing 
allowable” does not mean what industry thought it meant. Companion case to 
XOG v. Chesapeake. Note: Court revised its opinion on rehearing to remove 
language suggesting that a well that does not need tolerance acreage to 
produce at its maximum deliverability may not retain tolerance acreage even if 
it was assigned. 
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XOG Operating v. Chesapeake
554 S.W.3d 607 (Tex. 2018)

Facts:

1. Retained acreage clause in term assignment: Assignment terminates “save 
and except that portion of [the leased acreage] included within the proration 
or pooled unit of each well … . The term ‘proration unit’ as used herein, shall 
mean the area within the surface boundaries of the proration unit then 
established or prescribed by field rules … .”

2. RRC field rules provided for 320-acre standard proration unit, but also 
allowed smaller “fractional” proration units at operator’s discretion.

3. Assignee assigned fractional proration units to its wells.

Issue:

Did Assignee retain the standard 320 acres per well prescribed by field rules, or 
the smaller fractional units actually designated?

Exceptional service. Dykema delivers.6

XOG Operating v. Chesapeake
554 S.W.3d 607 (Tex. 2018)

Holding:

320 acres prescribed by field rules. Assignee retains acreage “established or 
prescribed” by field rules, and field rules “prescribed” 320-acre standard 
proration unit. Relies on Jones v. Killingsworth for construction of “prescribed.”

Significance:

“Prescribed” refers to field rules, not actual assignment of proration unit. 
Emphasizes case-by-case construction of retained acreage clause based on 
the plain language. Provides new framework for analyzing retained acreage 
clauses. Companion case to Endeavor v. Discovery.
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U.S. Shale v. Laborde
551 S.W.3d 148 (Tex. 2018)

Facts:

1. Deed reserved “an undivided one-half (1/2) interest in and to the Oil 
Royalty, Gas Royalty and Royalty in other Minerals in and under or that may 
be produced or mined from the above described premises, the same being 
equal to one-sixteenth (1/16) of the production.”

2. New oil and gas lease contains lessor’s royalty of 1/5.

3. Mineral owner and royalty owner each filed motion for summary judgment to 
determine quantum of NPRI reserved.

Issue:

Did the deed reserve a “floating” NPRI (1/2 of 1/5 lease royalty) or a “fixed” 
NPRI (1/16 of production)?

Exceptional service. Dykema delivers.8

U.S. Shale v. Laborde
554 S.W.3d 148 (Tex. 2018)

Holding:

“Floating” NPRI (1/2 of 1/5 lease royalty). The first phrase— “in and to Oil 
Royalty”—is classic floating NPRI language. The phrase “the same being equal 
to” is a nonrestrictive dependent clause, which describes the first phrase but 
does not modify it. Also, no lease was in effect when deed was executed, so 
parties could not have intended to tie reservation to a 1/8 lease royalty.

Significance:

Court relied on grammatical evidence in the reservation and lack of then-
existing lease to determine intent of parties. Relied on recent SCOTX holding in 
Hysaw v. Dawkins, which also held floating. Most of recent floating vs. fixed 
cases at appeals level have also held floating. Judicial trend?
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Perryman v. Spartan
546 S.W.3d 110 (Tex. 2018)

Facts:

1. 1977 deed conveyed land, “LESS, SAVE AND EXCEPT an undivided one-
half (1/2) of all royalties … , ” which reserved 1/2 of royalty.

2. 1983 deed conveyed land, “LESS, SAVE AND EXCEPT an undivided one-
half (1/2) of all royalties from the production of oil, gas and/or other minerals 
that may be produced from the above described premises which are now 
owned by Grantor. It being understood that all of the rest of my ownership in 
and to the mineral estate in and under the above described lands is being 
conveyed hereby.”

3. 1983 deed did not mention prior reservation of 1/2 of royalty.

Issue:

Did 1983 deed reserve the remaining 1/2 of royalty to grantor, or merely except 
the previously reserved 1/2 of royalty from the conveyance?

Exceptional service. Dykema delivers.10

Perryman v. Spartan
546 S.W.3d 110 (Tex. 2018)

Holding:

Merely excepted the previously reserved 1/2 of royalty, meaning the remaining 
1/2 of royalty passed to the grantee. Deed of land conveys entire tract unless 
exception or reservation. The phrase “less, save and except” does not clearly 
reserve an interest to grantor, and reservations will not be implied. 
Grammatically, the phrase “which are now owned” refers to premises, not to the 
NPRI.

Significance:

“[L]ess, save and except” can act as an exception or reservation, depending on 
whether the interest already exists. It was a reservation in the 1977 deed 
because, at that time, there was no prior burden to except. Deed drafting tips: 
(1) always make deed subject to prior burdens of record, (2) use “reserve” to 
reserve an interest, not “save and except,” and (3) brush up on comma use 
after series.
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Tro-X v. Anadarko
548 S.W.3d 458 (Tex. 2018)

Facts:

1. Tro-X assigned a lease to Anadarko’s predecessor, reserving a back-in WI 
at payout with an anti-washout provision that applies to “extensions, 
renewals, and top leases.”

2. Anadarko failed to comply with the offset well clause of the lease, which 
required Anadarko to partially release the lease. Anadarko took a new lease 
on the affected acreage and then partially released the prior lease. The new 
lease did not contain typical top lease language.

3. The well paid out and Tro-X demanded its back-in, which Anadarko refused.

Issue:

Was the new lease a “top lease” triggering the anti-washout clause?

Exceptional service. Dykema delivers.12

Tro-X v. Anadarko
548 S.W.3d 458 (Tex. 2018)

Holding:

No, just a regular lease, so Tro-X’s back-in interest was washed out. A new 
lease between the same parties is not a top lease just because it was executed 
while a prior lease is still in effect. Instead, a new lease terminates the prior 
lease by implication unless the parties say otherwise, typically by using top 
lease language.

Significance:

Anti-washout clauses should be comprehensive: extensions, renewals, 
amendments, new leases, replacement leases, and top leases. Texas courts 
will apply such clauses strictly and have historically allowed lessees to 
deliberately wash out lease burdens with impunity. See Ridge Oil v. Guinn.
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Yowell v. Granite Operating
557 S.W.3d 794 (Tex. App.—Amarillo July 26, 2018, pet. filed)

Facts:

1. Assignment of overriding royalty in a bottom lease contained anti-washout 
clause that applied the override to any “extension, renewal, or new lease or 
leases” without time limitation.

2. Successor Lessee settled a lease termination dispute with 3rd party by 
releasing bottom lease and buying a top lease from 3rd party.

3. Successor did not pay overriding royalty in top lease, alleging that the anti-
washout clause violates the Rule Against Perpetuities (RAP). Override 
owners sued.

4. RAP: An interest in land is not valid unless it must vest, if at all, within 21 
years after the death of a life in being at the time of conveyance. 

Issue:

Is this anti-washout provision void due to violation of RAP?

Exceptional service. Dykema delivers.14

Yowell v. Granite Operating
557 S.W.3d 794 (Tex. App.—Amarillo July 26, 2018, pet. filed)

Holdings:

1. Yes. Generally, an interest that is contingent on expiration of an existing 
lease violates RAP, like the top lease in Peveto v. Starkey. The then-existing 
lease might never terminate and a new lease might never have been taken, 
so the clause creates a contingent future interest that might never vest.

2. Note that the override in the bottom lease was presently vested, and 
therefore valid. 

Significance:

Use RAP-savings language to make your anti-washout clause terminate after 
term of years from creation of override. Question: What about typical anti-
washout clause limited to new leases taken within 1 year of termination of 
existing lease? Violates RAP too? That interest also might never vest since the 
existing lease might never terminate.
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Devon v. Apache
550 S.W.3d 259 (Tex. App.—Eastland 2018, pet. denied)

Facts:

1. Apache leased 25% MI in a tract and Devon leased the remaining 75% MI. 
Apache and Devon did not enter a JOA. Apache drilled several wells in 
which Devon did not participate.

2. Neither company paid royalty to Devon’s lessors during payout period, 
during which Apache was entitled to Devon’s share of revenues. 

3. Devon’s lessors sued both companies. Devon paid its lessors and sued 
Apache for the sum paid.

Issue:

Under Sec. 91.402 of the Texas Natural Resources Code (“Time For Payment 
of Proceeds”), is a participating lessee or operator (Apache) obligated to pay 
royalty to the lessor of a non-consenting lessee (Devon)?

Exceptional service. Dykema delivers.16

Devon v. Apache
550 S.W.3d 259 (Tex. App.—Eastland 2018, pet. denied)

Holdings:

1. No. Apache does not have “payor-payee” relationship with Devon’s 
lessors. Per statutory language, Devon’s lessors are not “legally entitled to 
payment” from Apache because Apache never “undertook” a binding 
obligation to pay them via lease or JOA. 

2. Distinguishes Prize Energy v. Hoskins because that case involved an 
NPRI, which is not tied to any particular lease.

Significance:

First instance of a Texas court directly addressing who is liable for non-
consenting lessee’s lease royalty during payout period, absent a JOA. Does not 
address whether or when the non-consenting lessee is liable, or effect on 
perpetuation of non-consenting lessee’s lease. Also only addresses rights and 
obligations under statute, not common law cotenancy.
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ConocoPhillips v. Ramirez
534 S.W.3d 490 (Tex. App.—San Antonio 2017, pet. filed)

Facts:

1. Grandmother owned all of surface estate in Las Piedras Ranch and 
minerals in parts of ranch. In her Will, grandmother devised “the Las 
Piedras Ranch” to her son for life, with remainder to her grandchildren who 
survive the son.

2. Mineral owners, including the son, executed oil and gas leases without the 
joinder of the grandchildren. The son died and the grandchildren sued the 
lessee for waste as contingent remaindermen in the mineral estate.

Issues:

1. Did the Will devise just the surface estate, or also the mineral estate?

2. Were any of the leases binding on the grandchildren?

3. Were the grandchildren entitled to cotenancy accounting?

Exceptional service. Dykema delivers.18

ConocoPhillips v. Ramirez
534 S.W.3d 490 (Tex. App.—San Antonio 2017, pet. filed)

Holdings:

1. Yes. Grant of the “Las Piedras Ranch” was a grant of the land, which 
conveys both surface and mineral estates, absent an express reservation. 

2. No. Remaindermen, including contingent ones, are not bound by a life 
tenant’s lease. Life tenant, or lessee of life tenant, may not drill and produce 
without consent of remaindermen, so lessee committed waste. 

3. Yes. Lease effectively terminated when minerals vested in remainderman
upon life tenant’s death. Remaindermen became unleased cotenants and 
were entitled to cotenancy accounting.

Significance:

Lessees undertake significant risk by failing to get lease ratification from 
remaindermen, especially contingent ones. Lessee’s problem: How could he 
sign up remaindermen if he cannot identify them until after life tenant dies? 
Also, as usual, case does not address lessee’s claims against overpaid parties.
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Hardin-Simmons v. Hunt
2017 WL 3197920 (Tex. App.—Amarillo July 25, 2017, pet. filed)

Facts:

1. Lessee took a new lease on acreage within a producing waterflood unit, 
which re-leased some terminated acreage and replaced some HBP leases.

2. Lessee did not drill, but began reworking several pre-existing unit wells 
before the primary term ended. 

3. Rework clause in lease: “[I]f at the expiration of the primary term oil or gas is 
not being produced , but Lessee is then engaged in … reworking of any 
wells …, this lease shall remain in force in accordance with its terms … .”

4. Per retained acreage clause, lease terminates at the end of the primary 
term, except as to defined productive acreage around each producing well.

Issues:

1. Does the rework clause apply to existing wells so as to perpetuate the 
lease?

2. If so, did it perpetuate the entire lease or just the productive acreage?

Exceptional service. Dykema delivers.20

Hardin-Simmons v. Hunt
2017 WL 3197920 (Tex. App.—Amarillo July 25, 2017, pet. filed)

Holdings:

1. Yes. The rework clause applies to “any wells” and does not distinguish 
between new and pre-existing wells.

2. No. The rework clause extended the lease only “in accordance with its 
terms.” Those terms included the retained acreage clause, so the lease 
terminated as to non-productive acreage. Contrast the continuous 
development clause, which extended the lease as to “all lands and depths.”

Significance:

Depending on its language, a savings clause may or may not delay triggering 
of retained acreage clause. Highlights practical difference between rework 
clauses and savings clauses that require actual drilling. Questions: Is it 
significant that the rework was on pre-existing wells? Same result if lessee had 
merely continued producing pre-existing wells and not reworked them?
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Dimock v. Sutherland
2018 WL 2074643 (Tex. App.—Amarillo Apr. 24, 2018, pet. denied)

Facts:

1. Farmor and Farmee entered a Farmout, with an accompanying JOA, to drill 
a well and shoot seismic on surrounding acreage. The JOA was made 
“subject to” the Farmout. 

2. Farmor was not entitled to revenue from the well until “project payout,” 
defined as the point when cumulative revenue equals twice the Farmee’s 
capital costs. “Capital costs” were defined to include “land and seismic” 
costs for the seismic program.

3. Farmout gave Farmee “sole discretion to determine the type, nature, timing 
and extent ” of the seismic program, but JOA required Farmor to consent to 
any expenditure over $25k.

Issues:

1. Are Farmee’s land and seismic expenses recoverable as capital costs?

2. Did the JOA require Farmor’s consent to incur land and seismic costs?

Exceptional service. Dykema delivers.22

Dimock v. Sutherland
2018 WL 2074643 (Tex. App.—Amarillo Apr. 24, 2018, pet. denied)

Holdings:

1. Yes, per the plain language of the Farmout. The terms are not ambiguous. 
“Land” and “seismic” are both broad terms with plain meanings and cover all 
costs necessary to obtain the seismic data contemplated in the Farmout.

2. No. Since the JOA was “subject to” the Farmout, Farmee’s “sole discretion” 
to conduct seismic overrides the JOA consent provision.

Significance:

Good case for analyzing conflicting provisions in common upstream contracts. 
The “subject to” clause can play an important role in contract construction. Also, 
ambiguity is hard to prove, especially as to a single word.



4/11/2019

12

Exceptional service. Dykema delivers.23

Bupp v. Bishop
2018 WL 280408 (Tex. App.—San Antonio Jan. 3, 2018, pet. denied) 

Facts:

1. By Will, Mother devised a different tract of land to each of her 4 children, 
reserving “all of the oil royalties” in oil and gas in all tracts.

2. In another section of her Will, Mother devised all the reserved royalty to 
her 4 children in equal shares.

3. Successors in interest to 2 of the children executed a warranty deed 
conveying one such tract, “subject to the reservations from and exceptions 
to conveyance and warranty” listed

4. Lists the “royalty interest … described” in the Mother’s Will

Issue:

Did the “subject to” clause create a reservation or an exception? Did Grantors 
convey any of their royalty interest in the tract to Grantee? 

Exceptional service. Dykema delivers.24

Bupp v. Bishop
2018 WL 280408 (Tex. App.—San Antonio Jan. 3, 2018, pet. denied) 

Holdings:

1. Exception. The “subject to” clause refers to an interest that already exists, 
not one that the deed itself is creating in favor of Grantors. That the 
Grantors happened to own part of the existing interest does no matter.

2. No, Grantors did not convey any royalty. The Will expressly “describes” the 
entire royalty interest in the conveyed tract. A reservation is always in favor 
of the grantor, but an exception may also be in favor of the grantor if such 
interest is not already outstanding in another, as in this case. 

Significance:

Courts construe exceptions to conveyances strictly and literally. Be wary of 
using the State Bar Warranty Deed form, which does not distinguish between 
exceptions and reservations, nor whether such apply to the grant or the 
warranty.
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Chieftain v. Gastar
2017 WL 3860357 (Tex. App.—Waco Aug. 30, 2017, pet. denied)

Facts:

1. Mineral interest owner in 3,466 acres, burdened by an NPRI, executed 
lease stating that Lessee “may pool all or any portion of the leased 
premises comprising at least 50 percent of the unit.”

2. Lessee pooled several “leases” into 700-acre unit, which included 56 acres 
covered by this lease, but did not list or describe the lease itself. 

3. Lessee drilled a well on another tract in pooled unit. NPRI owner attempted 
to ratify the unit and sued Lessee for royalty on pooled production.

Issue:

Was the lease pooled?

Exceptional service. Dykema delivers.26

Chieftain v. Gastar
2017 WL 3860357 (Tex. App.—Waco Aug. 30, 2017, pet. denied)

Holdings:

1. No, for two independently sufficient reasons. 

2. The proportion of the lease’s acreage included in the pooled unit was less 
than 50% of the unit, which violated the lease’s pooling authority. 

3. The unit designation expressly pooled “leases,” not lands, so listing the 
lease itself was essential.

Significance:

Courts construe pooling authority strictly and literally. Use “leases and lands” in 
the operative pooling language in unit designations, not just “leases insofar as 
lands.” Compare Wagner & Brown v. Sheppard.
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Moore v. Bearkat Energy
2018 WL 683754 (Tex. App.—Waco, January 31, 2018, no pet.)

Facts:

1. Landman signed brokerage agreement with land services company: 
“Company agrees to compensate [Landman] for his assistance with 
securing oil, gas, and other mineral leases in Leon County, Texas. 
[Landman] shall be paid $600.00 per mineral acre for each and every lease 
the Company enters with his assistance … .”

2. Landman demanded payment on certain leases he claimed to have helped 
Company acquire. Company did not pay and Landman sued.

Issue:

Is the brokerage agreement void for violation of the Statute of Frauds?

Exceptional service. Dykema delivers.28

Moore v. Bearkat Energy
2018 WL 683754 (Tex. App.—Waco, January 31, 2018, no pet.)

Holding:

Yes. The brokerage agreement did not describe or identify any particular tracts 
to be leased. “Leon County” is insufficient. The subsequently-executed leases 
cannot supply the legal description for the prior brokerage agreement.

Significance:

In brokerage agreements, identify the particular blocks of acreage to be leased, 
like in an AMI. Also, “assistance” is vague. Better to use a finder’s fee or 
arrange for landman to take leases directly. The Statute of Frauds holding is 
dubious because Texas has always recognized county-wide blanket 
conveyances as valid. The focus of the case should have been whether the 
landman actually “assisted” in acquiring the leases. 
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Leavitt v. Ballard
540 S.W.3d 164 (Tex. App.—Houston [1st Dist.] 2017, no pet.)

Facts:

1. Lessor owned 100% MI in tract burdened by NPRI owned by Trustee.

2. Lessee drilled well on neighboring lease and pooled the leases.

3. Unaware of the NPRI, Lessee paid all royalty to Lessor.

4. The Beneficiary of the Trust discovered the well, ratified the lease, and 
demanded payment. Lessor claimed only Trustee can ratify lease, not 
Beneficiary. Lessee placed the NPRI in suspense in response to dispute.

5. Lessor, Beneficiary, and Trustee settled, leaving Trustee as undisputed 
owner of NPRI. Trustee ratified Lease and Lessee released suspended 
funds to Trustee, but Trustee claimed 15 years of interest.

Issue:

Under the Sec. 91.402(b) of the Texas Natural Resources Code (the “safe 
harbor” suspense statute), was the Lessee permitted to suspend the NPRI 
interest-free until the dispute was resolved? 

Exceptional service. Dykema delivers.30

Leavitt v. Ballard
540 S.W.3d 164 (Tex. App.—Houston [1st Dist.] 2017, no pet.)

Holdings:

Yes. The “safe harbor” statute requires “a dispute concerning title that would 
affect distribution of payments.” This includes a dispute over who owns the 
NPRI, not just whether the NPRI exists. “[N]othing in [the statute] requires a 
payor to evaluate the legal merit of a dispute, only that such a dispute exists.” 

Significance:

The focus of the “safe harbor” statute is whether the title dispute “would affect 
distribution of payments,” not the nature or merits of the dispute. This case 
affirms the industry’s common understanding of the statute.
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OBO v. Apache
566 S.W.3d 26 (Tex. App.—Houston [14th Dist.] 2018, no pet.)

Facts:

1. PBJV owned WI in secondary recovery unit and was designated operator 
under Unit Agreement and JOA. 

2. PBJV entered services contract with Apache, who owned no interest in the 
unit, to perform certain operator duties, including sending out JIBs,

3. OBO, another WI owner, refused to pay JIBs, arguing that Apache could not 
perform operator duties because UA and JOA state that only a WI owner 
can “act as operator.”

Issue:

Was PBJV prohibited from contractually delegating its operator duties to 
Apache?

Exceptional service. Dykema delivers.32

OBO v. Apache
566 S.W.3d 26 (Tex. App.—Houston [14th Dist.] 2018, no pet.)

Holding:

Hell no. Under both agreements, the designated operator may contract with 3rd 
parties for field services to fulfill its operator duties. Nothing prohibits 
delegation. In fact, JOA contemplates delegation when it says operator may, 
but is not required, to “employ its own tools and equipment.”

Significance:

Upholds the common, longstanding practice of operators delegating 
performance of duties to one or more contract operators and/or field service 
providers. Same result if designated operator company uses subsidiary or 
sister company to operate? Also a common, longstanding practice.
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Harrison v. Rosetta
564 S.W.3d 68 (Tex. App.—El Paso Aug. 8, 2018, no pet.)

Facts:

1. Lessee entered contract to buy 120k bbl of water from surface owner at 
$0.05/bbl produced from lease acreage for operations thereon. Lessee took 
and paid for the required volume. 

2. Lessee drilled wells using purchased water. Lessee also built and used a 
frac pit on the lease acreage.

3. Successor Lessee stopped buying water from surface owner and began 
buying from neighboring tract. Surface owner sued Successor Lessee, 
citing “West Texas Rule” that lessee buy water from surface owner unless 
necessary to acquire elsewhere.

Issue:

Did Successor Lessee violate the Accommodation Doctrine by failing to buy 
Lessor’s water?

Exceptional service. Dykema delivers.34

Harrison v. Rosetta
564 S.W.3d 68 (Tex. App.—El Paso Aug. 8, 2018, no pet.)

Holdings:

1. Hell no. Accommodation Doctrine does not apply. 

2. Lessor failed to meet initial burden to invoke the Accommodation Doctrine: 
(a) lessee precludes or substantially impairs existing surface use; and (b) 
surface owner has no reasonable alternative method. An existing frac pit 
and a fully satisfied water purchase contract do not constitute an existing 
surface use just because surface owner derived income from them. No 
conflicting uses exist and Lessee has no duty to purchase water from 
surface owner. 

Significance:

Accommodation Doctrine is only for incompatible surface uses, not for contract 
or negligence claims (which surface owner also brought and lost). Court 
affirmed grant of “no evidence” summary judgment motion, meaning surface 
owner produced no evidence of its claim. Frivolous claims cannot withstand 
scrutiny of appeals court. 


