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Mineral Rights Available to Convey or Reserve

• A severed mineral interest has 5 attributes (bundle of sticks):

1. Right to develop (ingress & egress)
2. Right to lease (executive right)
3. Right to receive bonus payments
4. Right to receive delay rentals
5. Right to receive royalty payments – including NPRIs (often 

not including items 1-4)

Unless specifically described in the grant or reservation, all of 
these travel with the rights granted or reserved.



Mineral Interest Conveyances - Examples

• A grants some mineral rights to B in part, either mineral 
estate or NPRI, for example:

Whole O&G Estate - A grants to B One-half (½) interest in the 
oil, gas and minerals, ie – B receives a ½ interest in all rights 
of the mineral estate;

OR

Royalty Only - A grants to B One-half (½) interest in the 
royalties received from any oil and gas leases, ie – B receives 
a ½ NPRI in the mineral estate.



What is an NPRI?

• Generally, an NPRI is an expense-free royalty that only 
receives royalties and does not receive any of the other 
rights, i.e. – does not “participate” in executive rights, bonus 
or delay rentals – a “free-standing” royalty which runs with 
the land and does not expire.

• In contrast, other royalties are created in and tied to an oil & 
gas lease, so when the lease expires, these royalties expire:
(i) landowner or lessor royalty;
(ii) Overriding Royalty Interest, typically originating from a 

lessee.



Fixed vs. Floating NPRI

• NPRI can be 

Fractional or Fixed NPRI – a fixed fraction or percentage, eg 
– 1/16 or 6.25%, of the oil & gas produced; or a clear 1/16 
royalty of the gross proceeds.

OR

Fraction of or Floating NPRI – fraction or percentage of the 
lessor’s royalty under a lease, eg – 1/16 or 6.25% of the 
royalty.



Distinguishing Fixed vs. Floating (Before Luckel in 1991)

• Fixed Royalty – a fraction or percentage of oil & 
gas produced – tied to the land.



Distinguishing Fixed vs. Floating (Before Luckel in 1991)

• Floating Royalty – a fraction or percentage of the 
royalty of the oil & gas produced – ties to the 
royalty.



Why Is This Complicated?

• Fixed NPRI – royalty of an exact, calculable quantity, eg –
1/16th of oil & gas produced.

• Floating NPRI – any description including “of … royalty” 
which would be multiplying the interest by the royalty, eg –
1/16th of the royalty of oil & gas produced.

• Bad drafting, changes to the industry standards, varying 
Court decisions – moving to the Harmonization & Holistic 
approach.



Fixed NPRIs - Examples

• Fixed NPRI examples:
(i) an undivided 1/16 of the oil, gas & minerals

produced and saved and made available for 
market;

(ii) 1% royalty of the oil & gas produced;
(iii) 1/32 fee royalty in the oil & gas.

The focus is on the oil & gas, not the royalty.



Floating NPRIs – Examples

• Floating NPRI Examples:
(i) An undivided ½ interest in and to all of the

royalties received from any oil & gas leases;
(ii) One-half of 1/8 of the oil, gas and other 

mineral royalty that may be produced;
(iii) One-half of the usual 1/8 royalty that may be 

produced in the future.

Focus is on the royalty and when it applies.



How to Decide Whether a Fixed or Floating NPRI

• Look for examples of NPRI grant language in 
conveyance instruments in cases that have been 
decided by the Courts.

• Look for language in clauses: granting, future 
leasing, save & except, subject to, burdening, 
conflicting language.

• Apply the closest match. Let’s review some cases.



Early Court Treatment When Not Clear

• Alford v. Krum (Tex. 1984) & the Repugnant to the Grant 
Rule.

• When conflict between granting clause and other parts of 
the deed as to whether fixed or floating NPRI, granting 
clause controlled because the true intent of the parties 
should be found there.

• Predictable, although some language of the deed would be 
ignored (as mentioned in a dissenting opinion).



The Turning Point - Luckel

• Texas Supreme Court decided to use a holistic 
approach in Luckel v. White (1991) and overturned 
Alford and the Repugnant to the Grant Rule.

• Court thought any reference to the possibility of 
future leasing should be given weight and if not in 
granting clause, it would be ignored and Court 
wanted to view the document as a whole (the “four 
corners rule”).



Four Corners Rule

• Court ultimately wants to harmonize all parts of the 
document and read them all together, ie - to ignore 
part of the deed might not reach the parties intent 
and be an incorrect result.

• Hence – the Harmonization & Holistic Approach.



Estate Misconception Theory

• Estate Misconception Theory:
-Misunderstanding that a landowner retained 1/8 of the 

minerals upon executing an oil and gas lease; or 
-Misunderstanding that all future leases would contain a 1/8 

royalty.

• An oil & gas lease is a conveyance of their right to develop 
in exchange for a royalty and a reversionary interest. 

• Royalty rates can and have increased over time - so 1/8 
does not necessarily = 1/8. 



Estate Misconception Theory Applied

• In Graham v. Prochaska (2013), the Tex. App. Court applied the theory, 
but did recite that it cannot be used unless language in the deed 
objectively establishes that the author was under the mistaken belief that 
royalties would always be 1/8. Most common example - double fraction.

• In a 1950 deed, the grantor reserved a royalty interest of “…1/2 of 1/8 to 
be provided in any and all leases for oil, gas and other minerals…on 
said land, the same being equal to 1/16 of all oil, gas and other 
minerals…free and clear of all costs of production except taxes.”

• Held to be a floating royalty. Deeds may recite 1/8 in the double fraction, 
but likely a mistake assuming the royalty rate would always be 1/8 – of 
course it is not.



Holistic + Estate Misconception

• Now we must take the Holistic approach (consider 
the whole document) plus the Estate Misconception 
Theory (don’t assume 1/8 means 1/8, rather that 
1/8 means the “royalty”).

• Significantly increases the chances of a royalty 
being found as a floating royalty.



Intent of Floating NPRIs

• Future Leasing – With the Courts looking beyond 
the granting clause of a document and determining 
the intent of the parties, closer inspection of all 
language is fair game, including whether future 
leasing was contemplated.

• Double Fraction – where an instrument expresses 
royalty as the product of 2 fractions, i.e. – ½ of the 
usual 1/8.



Future Leasing

• The deed in Coghill v. Griffith (Tex. App. 2012) provided:
“…an undivided 1/8 interest in and to all of the oil and 

gas royalty, … as well as an undivided 1/8 of the usual 1/8 
royalties provided for in any future oil, gas and/or mineral 
lease…”

• The Coghill Court held that if a deed acknowledges the 
possibility of future leasing, then the parties likely meant for 
it to be a floating royalty, ie – we must avoid unreasonable 
construction.



Double Fraction (e.g. – 1/2 of 1/8)

• Basic question: Should double fractions be multiplied to 
arrive at a fixed royalty OR should the 2nd fraction be viewed 
as a placeholder (especially if 1/8) and the estate 
misconception theory applied (that it was a mistake to use a 
double fraction) to presume future leasing at unknown 
royalties was intended, hence a floating royalty (many 
cases).

• So the trend of the Courts is that the language of the whole 
document AND the surrounding circumstances must be 
considered to determine fixed or floating royalty. This favors 
finding a floating NPRI.



Double Fraction - Fixed

• In Hudspeth v. Berry (Tex. App. 2010), a royalty 
reservation read:

“an undivided 1/40th royalty interest (being 1/5th of 1/8th) [is reserved 
by Grantors]…but the grantee expressly is authorized to lease the 
land at will…and there shall be reserved the usual 1/8th royalty of 
which [Grantors] shall be entitled to and receive 1/5th.”

• The Court held that the grantors each reserved a 
fixed NPRI because 1/40 = 1/5th of 1/8th and there 
were multiple references of these numbers 
throughout the deed showing the parties intent.



Double Fraction – Floating

• In Sundance Minerals, L.P v. Moore (Tex. App. 
2011), a 1958 deed reserved: 

“an undivided and non-participating ½ interest in the oil, 
gas and other mineral rights” and grantors would “be 
entitled to ½ of the usual 1/8 royalty received for such 
oil, gas and other minerals produced from said land”.

• Court held a floating royalty because the 2nd

fraction was an “example showing the type of 
interest intended to reserve, not a further limitation.”



Double Fraction – More Fixed

• In Moore v. Noble Energy, Inc. (Tex. App. 2012), the 
Court considered a deed reservation that said:

“There is reserved a one-half NPRI (1/2 of 1/8 of production). It being 
understood the grantor shall not be required to join in any lease, 
bonus or delay rentals but shall only participate in production.”

• The Court determined the NPRI was tied to 
production, and was unreasonable to conclude the 
grantor meant to reserve a ½ NPRI so held a fixed 
1/16th NPRI (i.e. – 1/2 of 1/8).



Double Fraction – And More Fixed

• In Wynne/Jackson Dev. L.P v. Pac Capital Holdings, LTD
(Tex. App. 2013), conveyance of “NPRI of ½ of the usual 1/8 
royalty in and to all oil, gas and other minerals produced, 
saved and sold from the property”. 

• Although conflicting signals with “usual” (typically floating), 
the Court held a fixed royalty and focused on the fraction of 
the production, not the royalties.

• Court expressly distinguished Sundance (even though same
language) due to a potential reservation of mineral interest 
in first clause in Sundance.



Double Fraction – More Floating

• The Texas Supreme Court provided more support for 
construing a double fraction as a floating royalty in Hysaw v. 
Dawkins (2016) in presuming that future leasing is a key 
reason why double fractions will be held as floating.

• Grants in this case were from a Will (probated in 1949). 
Many conflicts and inconsistencies.

• Court ultimately found the testatrix intended to treat her 3 
children equally regarding royalties and therefore found 
equal shares of royalties and rejected a strict reading of 
(some of) the conflicting language of the Will.



Hysaw is a seminal case

• The Hysaw Court ultimately used this case to make 
a statement, ie – because deed (or other 
conveyance instrument) language cannot always 
be relied upon to resolve an ambiguity as to 
whether a NPRI is fixed or floating, all Courts must 
take a more holistic approach to interpreting these 
documents by looking at the four corners and 
harmonizing all its language to determine the 
parties’ intent.



Non-Texas Case (One of the few)

• In Ogren v. Sandaker (N.D. 2017), a 1958 assignment of 
royalty conveyed:

“all of their right, title and interest in and to the seven-eighths (7/8 
SHARE) royalty of all of the oil gas produced from the land…”

• At the time of assignment, land was under lease for 1/8 
royalty. Later another lease executed at a 3/16 royalty.

• Did the Assignment convey 7/8 of 1/8 or 7/8 of 3/16 (or 
other future royalties)?

• Court found fraction of or floating NPRI because intent was 
to assign a fraction of the royalty, not production and 
focused on the word “SHARE” in making its decision.



Most recent case – U.S. Shale Energy II, LLC v. Laborde 
Props., L.P. (Tex. 2018)

• 1951 deed reserving “An undivided ½ interest in 
and to the [royalty of the oil, gas and other 
minerals] in and under or that may be produced or 
mined from …the premises, the same being equal 
to 1/16 of the production.”

• First clause is clearly a floating royalty.
• Did the second clause render it a fixed royalty, or 

just modify the 1st clause?



US Shale Holding

• Court ruled all floating – land was NOT leased at 
the time of the deed so likely referred to future 
leasing, estate misconception theory, grammar (ie –
language after the comma explains, does not 
change, the meaning).

• Dissent Opinion did not agree that the first clause 
should be read separately from the second clause 
signaling there is still an appetite for fixed royalties.



New Mexico

• NM has never entered the fixed vs. floating NPRI battle.

• NM uses a contextual approach, similar to the holistic 
approach in Texas, where even when the terms of a grant 
are unambiguous, the Court can consider not only the whole 
conveyance instrument, but also circumstantial evidence to 
deduce the intent of the parties.

• Maybe Texas is taking a nod from New Mexico.



How Do We Decide?

• Analyze the specific language of the grant of the NPRI.
– Fractional or Fraction of? -Conflicting language?
– Future Leasing? -If reserving NPRI, what was conveyed?
– Double Fraction?

• View the whole document to determine the parties’ intent 
(Harmonization & Holistic Approach, Four Corners Rule
(unless ambiguity)).

• Consider the circumstances at the time of the grant (leased 
or unleased, Estate Misconception Theory).

• Examine the subsequent history of the minerals, leasing, 
development.



Establish A Reasonable Position

• Courts have had a hard time deciding whether a 
NPRI is fractional/fixed or fraction of/floating so 
everyone has that in common.

• But if some of these techniques are used, you can 
establish a reasonable basis to make a decision 
that is defensible rather than just picking one.

• Clear?



Hopefully Not Clear as Mud



Thank you PBLA.


	Slide Number 1
	PBLA Spring Seminar - April 17, 2019
	Mineral Rights Available to Convey or Reserve
	Mineral Interest Conveyances - Examples
	What is an NPRI?
	Fixed vs. Floating NPRI
	Distinguishing Fixed vs. Floating (Before Luckel in 1991)
	Distinguishing Fixed vs. Floating (Before Luckel in 1991)
	Why Is This Complicated?
	Fixed NPRIs - Examples
	Floating NPRIs – Examples
	How to Decide Whether a Fixed or Floating NPRI
	Early Court Treatment When Not Clear
	The Turning Point - Luckel
	Four Corners Rule
	Estate Misconception Theory
	Estate Misconception Theory Applied
	Holistic + Estate Misconception
	Intent of Floating NPRIs
	Future Leasing
	Double Fraction (e.g. – 1/2 of 1/8)
	Double Fraction - Fixed
	Double Fraction – Floating
	Double Fraction – More Fixed
	Double Fraction – And More Fixed
	Double Fraction – More Floating
	Hysaw is a seminal case
	Non-Texas Case (One of the few)
	Most recent case – U.S. Shale Energy II, LLC v. Laborde Props., L.P. (Tex. 2018)
	US Shale Holding
	New Mexico
	How Do We Decide?
	Establish A Reasonable Position
	Hopefully Not Clear as Mud
	Thank you PBLA.

